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This toolkit contains legal information only. It is designed to assist in helping Indigenous 
Australians understand their legal rights in relation to their interactions with police, wills and 
enduring powers of attorney and discrimination only.  

Note that the information is current as of August 2022 and may have changed since release. 
If you or other users of this guide or the information contained within are concerned about a 
specific legal problem, YFS recommends that you seek legal advice as soon as possible.  

 

 

This program was generously supported by Legal Aid Queensland’s Community Legal 
Education Collaboration Fund. 

 

 

 

 

© YFS Legal 2022 

Material from this toolkit may be reproduced for education purposes provided it is not 
changed and the source is acknowledged as YFS Legal, First Nations Legal Education 
Toolkit, 2022 

 

To find out more contact legal@yfs.org.au or call 07 3826 1500. 
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Executive summary 
The YFS Legal First Nations Legal Education Toolkit (Toolkit) is designed to provide and 
facilitate community legal education for First Nations people.  

The Toolkit was developed based on the results of the First Nations Legal Needs Analysis 
Project (Analysis Project) conducted in Logan, Queensland in 2020.1 As part of the 
Analysis Project, YFS Legal surveyed First Nations people in the Logan area. Of those 
surveyed, more than half did not have a valid will, had faced problems with discrimination, or 
were unsure about their rights when questioned by police.2 A summary of the report can be 
found on the YFS website.3 

The Toolkit is intended for community legal centres and other organisations to deliver 
community legal education on three of the topics raised by the Analysis Project: rights when 
interacting with police, wills and enduring powers of attorney, and discrimination.  

The first two topics are designed as individual toolkits for CLCs to use when presenting or 
hosting workshops for Indigenous audiences. The latter topic, discrimination, is primarily fact 
sheets which may be shared with audiences. Each topic is accompanied by resources and 
materials such as, fact sheets, client agreements and definition cards to help facilitate 
sessions. 

The Toolkit also provides advice on how to deliver community legal education to a First 
Nations audience. 

This project was made possible with funding from Legal Aid Queensland’s Community Legal 
Education Collaboration Fund. It was developed in coordination with the Queensland 
Department of Justice and Attorney-General and Legal Aid Queensland, and has involved 
significant evaluation and consultation with numerous stakeholders 
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https://www.yfs.org.au/first-nations-legal-education-toolkit/
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1 Introduction, development, and history of this kit 

1.1 What is this toolkit?   

This toolkit represents a guide on facilitating and delivering community legal education to 
First Nations people in a culturally appropriate way. There are three community legal 
education topics. The first is centred on the provision of wills and enduring powers of 
attorney information to Indigenous Elders and assisting them with the creation of a will and 
enduring power of attorney, while the second topic is designed to inform young Indigenous 
people of their rights when interacting with the police. The final topic aims to help First 
Nations people understand the common types of discrimination they may face, how 
discrimination may look in different environments (such as work or university) and what 
support or complaint services are available.  

Although primarily focused on delivering legal education to members of the Logan 
Indigenous community, the toolkit is designed to be used as a guide by community legal 
centres or educators across Queensland. It is hoped that any benefits conferred on First 
Nations people through its use in the Logan area can be replicated across Queensland.  

1.2 Benefits of community legal education  

Community legal education aims to help members of a community understand legal 
processes and procedures. It provides people with basic legal skills and knowledge that can 
help them identify legal problems earlier and prevent them from arising or escalating.4 It is 
usually tailored to its intended target audience.5 

Brochures, fact sheets, online materials, self-help kits and face-to-face presentations are just 
some of the forms community legal education may take.6 It can also include information on 
legal services, and how to get into contact with them.7 For legal education to have an 
impact, it is therefore necessary to not only consider what form would best suit the intended 
audience, but the legal issue being discussed.8 Differing legal issues may be better suited to 
different forms of community legal education.9 

The Productivity Commission has found that community legal education, legal information, 
and minor advice help ensure that people are better equipped to deal with civil law 
disputes.10 Similarly, in areas home to many people experiencing significant disadvantage, 
such as Logan,11 community legal education can enhance access to justice and strengthen 
the rule of law.12  

In essence, community legal education helps community members understand and identify 
potential legal problems before they arise.13 Evidence of legal need therefore informs the 
planning and delivery of CLE.14  

 
4 Community Legal Centres Queensland, Evidence & Analysis of Legal Need (Consultation Paper, June 2019) 102.  
5 Ibid.  
6 Suzie Forell and Hugh McDonald, Community Legal Education and Information: Model Priorities and Principles (Discussion 
Paper No 25/2017), Law and Justice Foundation of New South Wales, June 2017) 2. 
7 Ibid. 
8 Ibid.  
9 Ibid.  
10 Australian Government Productivity Commission, Access to Justice Arrangements (Inquiry Report No 72, 5 September 2014)2. 
11 Logan, Queensland, has an above-average number of Indigenous residents who are socially or economically disadvantaged.    
    See: Community Legal Centres Queensland, Evidence & Analysis of Legal Need (Consultation Paper, June 2019) 102.  
12 Community Legal Centres Queensland, Evidence & Analysis of Legal Need (Consultation Paper, June 2019) 103. 
13 Community Legal Centres Queensland, Evidence & Analysis of Legal Need (Consultation Paper, June 2019) 103. 
14 Suzie Forell and Hugh McDonald, Community Legal Education and Information: Model Priorities and Principles (Discussion    
    Paper No 25/2017), Law and Justice Foundation of New South Wales, June 2017) 1. 
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1.3 Background and purpose of this toolkit 

In line with the models and principles of community legal education,15 this toolkit was 
developed based on the results of the Analysis Project.16 The Analysis Project represents 
the first comprehensive analysis of First Nations peoples' legal needs in the Logan area. The 
Analysis Project was based at YFS Legal — a community legal centre in Logan — and the 
final report was delivered to Legal Aid Queensland in September 2020.  

The report concluded that community legal education in both civil and criminal law would 
reduce barriers that prevent First Nations people from accessing legal help.17 This 
conclusion was drawn from a survey of First Nations people in Logan. Of those surveyed, 
more than half did not have a valid will, had faced problems with discrimination, or were 
unsure about their rights when questioned by police.18 A summary of the report can be found 
on the YFS website.19 

Your rights when dealing with police  
This chapter focuses on the interactions of First Nations people with the police. It seeks to 
serve as a guide for community legal centres and other educators on how to help young First 
Nations people understand their rights when interacting with police.  

By equipping young Indigenous people with knowledge of their rights when engaging with 
police, this toolkit also seeks to ensure that First Nations people know who to contact if a 
legal issue arises. In 2019-2020, only 6.5% of YFS’ clients identified as Aboriginal or Torres 
Strait Islander. This is inconsistent with data from the Law and Justice Foundation of New 
South Wales that suggests approximately 13% of those who require legal aid in Logan are 
First Nations people.20 It is hoped that community legal education will increase the number 
of Indigenous people accessing legal assistance across Queensland.  

Wills and enduring powers of attorney 
This chapter is centred on the creation of wills and enduring power of attorney documents for 
Firsts Nations Elders. It serves as a guide for community legal centres and other community 
organisations on how to deliver that information in a culturally safe and appropriate way.  

By equipping them with the information on what a will is, does, and how to get one, this 
community legal education program seeks to encourage Elders to create a will. Of Elders 
surveyed (that is, respondents aged 45 years or older) as part of the Analysis Project, 
approximately 88% did not have a valid will.21  It is hoped that provision of this information 
will encourage Elders to create a will, not just in Logan, but across Queensland.  

Although Elders were not specifically surveyed on whether they had an enduring power of 
attorney, after conferring with stakeholders YFS Legal was advised that it would be useful to 
include information on these documents when presenting information to Elders. As a result, 
it is similarly hoped that Elders will be encouraged to create these documents alongside a 
will.  

 
15 Ibid.  
16 YFS Legal, First Nations Legal Needs Analysis (Survey Report, Legal Aid Queensland, September 2020) (‘Analysis Project’). 
17 Ibid 16. 
18 Ibid.  
19 See the Analysis Project (n 16). 
20 Law and Justice Foundation of New South Wales, 2018 Collaborative Planning Resource (Report, March 2018)  
    http://www.lawfoundation.net.au/reports/2018cpr.  
21 Ibid.   

https://www.yfs.org.au/our-impact/
http://www.lawfoundation.net.au/reports/2018cpr
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Discrimination  
The last chapter focuses on different forms of discrimination that may impact First Nations 
people. It aims to inform First Nations on the common types of discrimination they may face,  
how to identify discrimination, and how to report and receive support if they are experiencing 
discrimination. Identifying discrimination can be difficult and addressing discrimination can 
be even more difficult. It is hoped that through the provision of this information, First Nations 
people can accurately identify if they are the victims of discrimination and know what to do if 
they require support or would like to make a complaint.  

1.4 Development of this toolkit 

As noted, the Analysis Project highlighted areas where First Nations residents in Logan need 
additional legal information and understanding. This toolkit is the logical follow on from the 
Analysis Project.   

YFS received funding from Legal Aid Queensland’s Community Legal Education 
Collaboration Fund 2020-2021 to conduct the First Nations Community Legal Education 
Action Research Project. This project, in addition to the funding received from Legal Aid 
Queensland by way of a grant through the Community Legal Education Collaboration Fund 
2019-2020, is centred on the design, development and delivery of a toolkit and facilitator’s 
guide for the provision of community legal education to First Nations people.  

Development began in October 2020 in coordination with the Queensland Department of 
Justice and Attorney-General and Legal Aid Queensland. Since then, it has also involved 
significant evaluation and consultation with numerous stakeholders including Burringilly 
Community Care, Colin Biggers & Paisley, Mabel Park State High School and Australian 
Unity.22 More detailed discussion on the development of each topic can be found at the 
beginning of each chapter. 

 
22 A full list of stakeholders can be found above in the Acknowledgements section.  
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2 How to use this toolkit  

2.1 Who is this toolkit for? 

This guide is intended to be used by community legal centres and other legal education 
providers across Queensland. It is also designed to be used by those who work with First 
Nations peoples in non-legal or education areas.  
Although created for legal organisations or education providers, users of the guide do not 
necessarily have to be lawyers, teachers, social workers or other professionals. The toolkit 
can be used by a wide range of audiences, including those unfamiliar with certain legal 
issues and information. It has been designed for users to learn about and discuss those 
legal issues, and therefore enable them to facilitate the similar learning of others regardless 
of their prior knowledge or experience.  
Please note that this toolkit is not to be used as legal advice, and facilitators cannot provide 
legal advice without the necessary qualifications.  
Each topic is focussed on a specific age bracket for First Nations peoples. In relation to 
police rights, the target audience is young Indigenous peoples, while the wills and enduring 
powers of attorney section is focussed on Elders or older Indigenous peoples. The 
discrimination fact sheets can be used by all audiences, however usually around the age of 
employment or older. Nevertheless, the materials, handouts and key legal messages 
contained in this document can be delivered to a wide range of audiences. However, in that 
event it is vital that the materials or messages are adapted to suit the new target 
demographic.  

2.2 Preparing to give community legal education 

Welcome or Acknowledgement of Country 
When preparing to host a community legal education event, organisers should consider 
organising a Welcome to Country. A Welcome to Country is where an Aboriginal or Torres 
Strait Islander Traditional Owner welcomes event attendees to the land of their ancestors. It 
should take place before formal event proceedings. It shows respect for the Traditional 
Owners and Elders of the region and should only be performed by an Indigenous Elder local 
to the region. The Queensland Government can assist you in helping to find a local Elder.23  
If a Welcome to Country cannot be performed, the facilitator or master of ceremonies should 
perform an Acknowledgement of Country. An Acknowledgement differs in that both 
Indigenous and non-Indigenous people can deliver it. It demonstrates respect for First 
Nations cultures and the Traditional Owners of the area. The Queensland Government 
provides an example of an Acknowledgement on their website.24 However, consult with the 
organisation or venue hosting the presentation as they may already have a standardised 
protocol for delivering an Acknowledgement of Country (e.g. schools, community centres).  
Also note that even if a Welcome to Country can be arranged, all speakers should still 
perform an Acknowledgment as a sign of respect and should do so before formally 
beginning their presentation. Please also note that the Acknowledgement of Country video 
provided by YFS Legal25 should be played prior to the use of the other video materials in 
theYour rights when dealing with police PowerPoint presentation.26  

 
23 ‘Welcome to Country’, Queensland Government (Web Page, 4 May 2017)  
    https://www.qld.gov.au/firstnations/cultural-awareness-heritage-arts/welcome-to-country.  
24 Ibid. 
25 The Acknowledgement can be found in the Your rights when dealing with police section.  
26 The Police Rights PowerPoint can be found in the ‘Resources and extra materials’ section of this chapter.  

https://www.qld.gov.au/firstnations/cultural-awareness-heritage-arts/welcome-to-country
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Context, safety, identity and cross-cultural tips 
It is important to consider where the event is taking place. Providing legal education to First 
Nations people can differ significantly from one area to another (e.g. from Cherbourg to 
Cairns). Therefore, organisers should consider the history of Indigenous people in the area. 
If elements of the presentation could trigger traumatic responses for First Nations people, it 
is imperative that the presentation is altered accordingly. Participants should feel safe and 
be free from experiencing emotional harm. Also note relevant recent news in the local 
community as this may be a source of trauma or controversy.  

It is critical that facilitators are aware of the diversity of First Nations peoples. Do not assume 
that Indigenous people all have the same needs, issues, and experiences. The First Nations 
are culturally and linguistically diverse. Learning about regional and local Aboriginal or 
Torres Strait Islander history can ensure that you better understand participant needs and 
diversity.  

Other considerations 
Involve the community: community legal education is far more effective when people 
connected to the community or region are involved. If you are part of an organisation 
facilitating the presentation, consult with First Nations staff members and other community 
leaders when planning the presentation.  

Confidentiality: discussions in the presentation are confidential and should not lead to 
participants getting in trouble. When planning the presentation, make sure that you 
specifically mention the confidentiality of the discussion to the participants. Encourage 
participants not to identify themselves or other people if telling a story. First Nations 
communities are often small and tight knit, so stories or information which identify an 
individual can spread fast. It is therefore imperative facilitators frequently remind participants 
not to mention any information that may identify others in the room or the wider community.  

Cultural competency: although this guide is designed to help facilitators deliver legal 
information to First Nations people in a culturally competent way, facilitators and organisers 
are urged to seek external training prior to presenting where possible. The Queensland 
Government offers a useful guide for purchasing cross cultural capability training on their 
website.27 Training providers can also be found by searching the Black Business Finder 
website.28 

 
27 ‘Cultural Capability Training Purchasing Guide’, Queensland Department of Aboriginal and Torres Strait Islander Partnerships 
(Web Page, February 2020) https://www.qld.gov.au/__data/assets/pdf_file/0022/175423/purchasing-training-guide.pdf. See 
also: ‘Cultural Capability Training’, Queensland Government (Web Page, 29 April 2021) 
https://www.qld.gov.au/firstnations/education-training/cultural-capability.  
28 Black Business Finder (Web Page, 2022) http://www.bbf.org.au/.  

https://www.qld.gov.au/__data/assets/pdf_file/0022/175423/purchasing-training-guide.pdf
https://www.qld.gov.au/firstnations/education-training/cultural-capability
http://www.bbf.org.au/
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3 Your rights when dealing with police 

3.1 Background and purpose of this chapter 

As noted previously, in 2019-2020 only 6.5% of YFS’ clients identified as Aboriginal or 
Torres Strait Islander. This is inconsistent with data from the Law and Justice Foundation of 
New South Wales which suggests approximately 13% of those who require legal aid in 
Logan are First Nations people.29  

This chapter therefore focuses on the interactions of First Nations people with the police. It 
serves as a guide for community legal centres and other educators on how to help young 
First Nations people understand their rights when interacting with police. As such, the 
materials and activities included in the guide are designed to encourage young First Nations 
people to feel comfortable, learn about the content, and keep them engaged.  

By equipping young Indigenous people with information on their actions when dealing with 
police, it is hoped more that more of them will seek assistance from community legal centres 
across Queensland.  

While targeted at young Indigenous people, facilitators may like to deliver the police rights 
information to Elders so that they can assist young people in their community who find 
themselves in the criminal justice system. In that event, facilitators should try and adapt to 
the content to suit Elders’ learning needs.  

3.2 Development of this chapter  

This chapter was one of the first considered by YFS since development of this Toolkit began 
in October 2020. Since then, development of this chapter has involved significant evaluation 
and consultation with numerous stakeholders, including Aboriginal and Torres Strait Islander 
young people at Mable Park and Loganlea state high schools, the Logan District Aboriginal 
and Torres Strait Islander Elders, other Aboriginal and Torres Strait Islander groups, and 
other community legal centres.  

As part of the evaluation stage of this project, YFS conducted community legal education 
sessions with Indigenous students at Mabel Park and Loganlea state high schools. These 
students were then surveyed on whether they were satisfied with the presentation, and 
whether the information provided was relevant and appropriate to their needs. 

  

 
29 Law and Justice Foundation of New South Wales, 2018 Collaborative Planning Resource (Report, March 2018) 
http://www.lawfoundation.net.au/reports/2018cpr.  

http://www.lawfoundation.net.au/reports/2018cpr
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3.3 How to use this use chapter  

This chapter is separated into eleven individual sections. The first section titled Opening 
topic: Opening the program and introduction is in an introductory topic that outlines how the 
facilitator should prepare and begin a community legal education session. Facilitators should 
also consult the Preparing to give community legal education section prior to this chapter.  

Each section thereafter focusses on a particular interaction a First Nations person may have 
with police. They are: 

Topic 1: What information do you have to give to police?  

Topic 2: What questions from police do I have to answer? 

Topic 3: When can police search me or my personal belongings?  

Topic 4: When can police search my phone or other electronic device?  

Topic 5: When can police enter or search my house?  

Topic 7: Police want me to go to the station. Do I have to go?  

Topic 8: Can police take a photo of me? 

Topic 9: When can police pull me over or search my car? 

The topics each have the following structure: 

 Introduction 
This section provides a brief overview of the topic for the facilitator. It introduces 
basic concepts and can mention key takeaways from the topic.  

 Objectives 
The objectives section discusses why it is important that First Nations young people 
are aware of the information contained in the topic. It can include evidence of need, 
context, and the overall goal behind providing this information (e.g. ensure 
Indigenous Australians are not getting charged with unnecessary offences). 

 Key legal messages 
These sections are the crux of each topic, and the facilitator’s guide overall. They 
provide the legal information that must be passed on to the target audience. They are 
ordered in the sequence in which they should be delivered and should be used as 
talking points rather than a script.  
 

The final topic, Resources and extra materials, provides other resources that may be 
incorporated into the presentation. This includes a PowerPoint presentation and videos that 
may be incorporated into the community legal education presentation.  
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3.4 Opening topic: Opening the program and introduction 

A core part of a community legal education session is its introduction. It should include an 
Acknowledgement of Country (or preferably a Welcome to Country), introduce the 
facilitators, and assure the audience that they are in a culturally safe space.  

The introduction should take the following structure:  

1. Acknowledgement of Country/Welcome to Country: if possible, organisers or 
facilitators should invite local Elders to perform a Welcome to Country. Otherwise, 
facilitators (and other speakers) should perform an Acknowledgement of Country 
prior to formal event proceedings. Technology permitting, the Acknowledgment of 
Country video accompanying the video materials should also be played.30 Further 
information on Acknowledgements and Welcomes can be found in the Preparing to 
give community legal education section. 

2. Introductions: facilitators or presenters should now properly introduce themselves. 
Mention who you are, where you grew up, where your family come from, and briefly 
your story to where you are today. Some speakers may also like to mention that they 
have children, or briefly mention their partners.  

3. Presentation overview: briefly outline the presentation and mention what will be 
discussed. While encouraging audience participation, also emphasise that they 
should not be too specific if discussing their own personal circumstances, and to 
seek legal advice if they have certain questions.  

4. Legal advice disclaimer: facilitators must underscore that this presentation is not 
legal advice. Stress that this presentation is only to help them better understand their 
rights when interacting with police and recommend that they seek proper legal advice 
about their personal situation. Note also that this information is current as of August 
2022 and may have changed since release. 

5. Invite the audience to participate: invite the audience to introduce themselves if 
they are comfortable, particularly if presenting to small groups, but do not force them 
to do so. Let them know that today’s presentation is meant to be relaxed, and that 
they are free to ask questions at any time.  

6. Information warning: although the audience is invited to participate, warn them 
against asking questions that may divulge too much information about others or 
themselves. If asking a question about their present situation or recent interaction 
with police, encourage the audience member to seek legal advice.   

 
30 The Acknowledgement of Country video is located in the Your rights when dealing with police section.  

https://youtu.be/tZM_haE9LZk
https://youtu.be/tZM_haE9LZk
https://youtu.be/tZM_haE9LZk
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3.5 Topic 1: What information do you have to give to police? 

Introduction  
This topic is focused on raising awareness about what information you must tell police if 
asked. Unless you have a reasonable excuse not to, under Queensland law, people must tell 
police their name, date of birth and address if asked. A person can be charged for failing to 
provide those details or a more serious offence if they give false or misleading information. It 
is therefore best practice to tell the police those details.  

Objectives  
A charge resulting from failure to provide your name, address and date of birth is easily 
mitigated. It is hoped that by educating young First Nations people on this requirement that 
they will not be charged with unnecessary offences.  

Key legal messages 
1. Police can stop and ask questions at any time. They may ask you what your name is, 

where you live, or your date of birth.  

2. Police have a right to ask for those details in many situations. They usually ask for 
them if they find you doing something bad – that is, committing an offence – or 
'reasonably suspect' that you have done something bad. Although, they can also ask 
you if: 

 they think you could help them with an investigation into a crime or domestic 
violence situation  

 they’ve pulled you over while you were driving a car or other vehicle  

 they're trying to enforce a particular law.  

There are many other situations where police have a right to ask for your name, date 
of birth or address.  

3. Police have to tell you it is an offence not to tell them those details and that you could 
be charged for failing to. You can also get in more trouble if you give them a made-up 
name, address or date of birth.  

4. Even if you think you've done nothing wrong or are just going about your normal day, 
it is best practice to tell the police those details. If you’re under 17, you should also 
mention this to police.  

5. Failing to tell your name, address or date of birth can have serious consequences. If 
you have committed an offence, police may arrest you to find out who you are. In 
2022, you could get fined up to $5,750. You could be fined even more if the details 
you have given are wrong or fake.   
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3.6 Topic 2: What questions from police do I have to answer? 

Introduction 
This topic concerns police questioning and the right to remain silent. It is a broad topic that 
includes discussion on what questions people must answer if arrested by police, rights when 
being formally questioned by police, strategies when being interviewed by police, the 
obligations of police when questioning someone, and the rights of Aboriginal or Torres Strait 
Islander people when being questioned.  

Objectives 
While this is a large topic, it is centred on ensuring that young Indigenous people are aware 
that they do not have to answer any police questions, unless they are requesting their name, 
date of birth or address. It also emphasises that their answers to police questioning may not 
necessarily help them if they have been arrested or are in trouble. 

Key legal messages 
1. If you are arrested, you do not have to answer questions from the police. This is 

called the right to remain silent. Besides telling police your name, address or date of 
birth, you do not have to tell the police anything else or answer any of their questions.  

2. Police can decide to interview you if they suspect you have committed a crime. They 
can hold this interview formally at a police station, or informally. An informal interview 
could take place at your house.   

3. Before an interview, the police officer must tell you why they are interviewing you and 
tell you their name, rank, and the police station they work at. They must also let you 
know that you can contact a family member, friend or lawyer.  

4. Police may ask you questions about places you have been, situations you have been 
in or your relationship with another person.  

5. While you may think that answering questions in an interview might not hurt, it won’t 
really help you either. Even if you are innocent and tell your story or think your 
answers might help your case, police rarely drop a charge based on your answers. 

6. Your answers during an interview could actually lead to you being charged with a 
more serious offence.  

7. Given your answers could get you in further trouble, it’s best to seek legal advice 
before doing an interview. The Youth Legal Advice Hotline (1800 LAQ LAQ) can 
provide you free and confidential advice.31 

8. There may be times when you should give an interview, such as caution. You should 
get legal advice about this.  

9. While you think not giving an interview may make you look bad, judges, magistrates 
and juries are not allowed to think you've done something wrong based on the fact 
you didn’t answer questions from the police.  

10. If you are drunk or under the influence of drugs, police should wait until you’ve 
sobered up before asking questions. 

 
 

31 Legal Aid Queensland, Young People and the Justice System (Web Page, 27 April 2022) 
https://www.legalaid.qld.gov.au/Find-legal-information/Criminal-justice/Young-people-and-the-justice-system. 

https://www.legalaid.qld.gov.au/Find-legal-information/Criminal-justice/Young-people-and-the-justice-system
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11. If you can’t understand English or are deaf, the police may provide you access to an 
interpreter. They must also give you a warning or caution in a language that you can 
understand.  

Police must tell a legal aid organisation that they have taken you into custody if they 
suspect you are Aboriginal or Torres Strait Islander and think you haven’t already 
contacted a lawyer. They must also tell you they have or will notify a legal aid 
organisation that you are in custody.  

Note that if police reasonably suspect that you are not at a disadvantage compared 
to the wider community, they do not have to contact a lawyer.  

12. If you're under 17, police must allow you to speak with a support person before they 
question you. This could be a lawyer, parent or friend. Police are not allowed to 
question you if that person is not present.  
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3.7 Topic 3: When can police search me or my personal 
belongings? 

Introduction 
The focus of this topic is when police can physically search a person. It discusses the two 
different types of police search, when either search can or should be performed, why a 
police officer might want to perform a search, and the restrictions placed on police when 
performing a search.  

Objectives 
This topic aims to help First Nations people understand police powers when searching them 
or their belongings. It also seeks to help First Nations people identify when police may be 
doing something they are not authorised to do when performing a search. The topic hopes to 
educate people on their rights when they are the target of a police search and give them tips 
on how to deal with police who want to search them.  

Key legal messages 
1. In Queensland, police can search you if they think you have a weapon, knife or 

dangerous item, they think you’re carrying drugs or something you might use to take 
drugs, you’ve got stolen property, you have something used to graffiti something, you 
have something that could be used as evidence in court, or they think you have 
something used to break into houses or cars.  

2. If they reasonably suspect you have one of those items, police may conduct a frisk 
search without your consent. A frisk search is where they pat you down over the top 
of your clothes. When doing this, police may ask you to take off your jacket, check 
your pockets or anything you are carrying – like a bag or backpack.  

3. Police could also conduct a strip search without your consent if they reasonably 
suspect you have one of those items. This is where you remove all your clothes. 
They generally don’t occur as often as frisk searches. Strip searches only tend to be 
performed where police reasonably suspect you possess an illegal weapon or knife, 
illegal drug, stolen property, or evidence of a crime.  

4. When performing a strip search, the officer performing it should be the same sex as 
you. The search should also be conducted away from public view and away from 
security cameras if possible. It should also be done as quickly as reasonably 
possible, and police must allow you to remain partially clothed throughout the search. 
For example, police must allow you to keep your pants on while your top is off.  

5. Before performing a search, the officer must tell you that you are required to remove 
all clothing during the search, tell you why that is necessary, and ask for your 
cooperation.  

6. In public areas, police must only perform a frisk search unless a strip search is 
immediately required.  

7. Regardless of whether the police want to perform a strip search or frisk search, 
police must respect your dignity and conduct more thorough searches away from 
public view.  
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8. Police can perform any of the searches discussed above if they have ‘reasonable 
suspicion’ you have one of those items. For example, they would be allowed to frisk 
search you if they have reasonable suspicion that you are carrying a knife.  

9. Reasonable suspicion can be: 

(a) Appearing to have bloodshot eyes or slurring your speech 

(b) Matching the description of someone who was recently seen committing an 
offence  

(c) Actively hiding something when you see police coming.  

10. Reasonable suspicion is not:  

(a) Because you are a young person who is out at night 

(b) A person hanging around a particular group or person 

(c) Police finding you in a different area from where you live. 

11. If you believe you are being unfairly searched, it is important you still comply as you 
may get in trouble. Prior to the search, ask the attending officers whether their body 
camera is turned on. If it is not turned on, ask them to turn it on. After you are sure it 
is on, ask the officers why they are searching you. Then say, ‘I do not consent, but I 
will comply.’ After the search has been completed, make a note of the time and the 
officers’ names, and contact a lawyer.  

12. Regardless of whether the police have a reasonable suspicion that you’re carrying 
something you shouldn’t, if you consent to a search, it is usually lawful. It’s therefore 
better to say that you don’t consent if you think you are being unfairly searched.  
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3.8 Topic 4: When can police search my phone or other electronic 
device? 

Introduction 
While performing a search of a person or their bag, police may find an electronic device they 
would like to search. This topic covers police powers when searching a person’s phone, 
laptop, tablet, or other electronic device.  

Objectives 
Like the previous topic, the critical objective in this instance is to help First Nations people 
understand their rights when police request to search their phone or other electronic device. 
It intends to ensure that First Nations people don’t unnecessarily give police access to their 
electronic devices.                         

Key legal messages 
1. Police may ask for your pin code to unlock your phone, look at images taken on it or 

ask to see some of your messages. However, you do not have to give police access 
unless you want to.   

2. If you do not consent to police going through your phone, they cannot go through it. 
You do not need to give your password to the police if they ask you.   

3. Police can only go through your phone if they have a warrant.  

4. However, they may still be able to take or confiscate your phone if it, or things on it, 
could be used as evidence in court.  

5. If the police take your phone and you are charged, you will need to ask for it back. 
Sometimes you may need to wait until after your court proceedings and the appeal 
period afterwards have finished to get your phone back.  

6. This also applies to your laptop, iPad or any other device.  
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3.9 Topic 5: When can police enter or search my house? 

Introduction 
This topic details when police have the authority to enter or search a premises and provides 
practical steps a person should take if police ask to enter their home. The topic covers 
search warrants and what procedures police must take if they search a property under a 
search warrant. Other instances where a police officer can enter a property are discussed.  

Objectives 
The circumstances in which police can enter someone’s house can vary greatly. The 
objective of this topic is to ensure that First Nations people are aware of those 
circumstances and are aware that in most instances police require a warrant to enter or 
search their property. It also discusses how to refuse entry to police, and what to do if a 
warrant is issued to search their property.  

Key legal messages 
1. Police do not have an automatic right to enter your home or search your property. 

2. If police come to your house and request to enter or search it, they cannot enter or 
search the property if you do not provide consent. Note that only the homeowner or 
person on the lease is authorised to give or deny this consent. 

3. You can refuse entry by clearly and politely stating that: 
(a) you are not inviting the officer(s) into your house; and 
(b) you do not consent to the officer remaining on your property.  

4. If you have not provided consent, police then require a warrant to enter your home.  

5. Warrants are issued by a judge and give police the authority to do a particular task. 
In this instance, police may get a warrant to search your property.  

If police come to your house stating they have a warrant, it is vital that you ask to see 
the warrant, and the police must give you a copy. If you are not at home when police 
perform the search, they must leave a copy of the warrant in an obvious spot.  

6. Police must also give you a statement of their powers under the warrant. This could 
range from digging up your yard to taking photos of things that may be evidence.  

7. You must check the details on the warrant – for example, the address on it – are 
correct. If the address on the warrant isn't your home or another detail is incorrect, 
you should make a note and call a lawyer immediately.  

8. There are some instances where police can enter your property without consent or a 
warrant. They can enter if they have received a noise complaint – for example if 
you're playing loud music, having a party or running a noisy motorbike or car for too 
long.  

9. Police can also enter your property without your consent or a warrant, to stop 
someone from being hurt or stop someone from damaging property. They can also 
enter if domestic violence is occurring or has happened before their arrival. 

10. In all cases, the police usually only have the power to stay on your property for as 
long as reasonably required to complete their task. If searching for evidence under a 
warrant, they can only stay there for as long as that would reasonably take.   
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3.10 Topic 6: Police have told me to leave a particular area. Do I 
have to leave?  

Introduction 
Police may tell someone or a group of people to leave or move from a particular area or 
premises (‘move on orders’). This topic considers when police can issue these orders and 
provides examples. It discusses the restrictions placed on these orders and the 
consequences of contravening or failing to comply with a move on order.  

Objectives 
Anecdotal evidence suggests that move on orders have been overly used by police against 
young First Nations people.32 Therefore, this topic seeks to educate young First Nations 
people on when police have the authority to issue move on orders and the risks associated 
with failing to comply with or contravening an order. 

Although failing to comply with an order is an offence that may not necessarily lead to 
imprisonment, it can still lead to a significant fine. This topic seeks to ensure that First 
Nations people do not get charged with easily mitigated offences.  

Key legal messages 
1. Police can tell you, or you and your friends, to leave an area in some circumstances. 

These directions from police are called ‘move on’ orders.  

2. These orders can be issued if the police reasonably suspect that you or your friends’ 
behaviour or presence is: 

(a) causing anxiety to someone entering or leaving a place  
(b) disrupting a business by obstructing or impeding others from entering or 

leaving the business  
(c) disorderly, indecent, offensive or threatening to someone entering or leaving 

a place  
(d) disrupting the peaceful and orderly running of any event, entertainment or 

gathering at a place.  

3. Officers will typically issue orders where the person is in a public area. This can 
include shops, schools, childcare centres, pubs and clubs, ATM's or railway stations.  

4. The order can include a direction not to return to that place or area within a stated 
reasonable time. Police cannot order you to stay away from a place for longer than 
24 hours.  

5. The direction must also be reasonable. Police are not allowed to order someone 
standing in a shop’s doorway to move 100 metres away as this would be 
unreasonable. However, they could order them to move away from the entrance.  

6. Police must tell the person or group of people the reason for giving them a direction 
to move on.  
 
 

 
32 Police “Move On” Powers, Caxton Legal Centre (Web Page, 29 August 2016) https://queenslandlawhandbook.org.au/the-
queensland-law-handbook/offenders-and-victims/street-offences/police-move-on-powers/.  

https://queenslandlawhandbook.org.au/the-queensland-law-handbook/offenders-and-victims/street-offences/police-move-on-powers/
https://queenslandlawhandbook.org.au/the-queensland-law-handbook/offenders-and-victims/street-offences/police-move-on-powers/
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7. Examples of move on orders:  

 If a group of people have been fighting in a nightclub car park, a police officer 
may tell those involved in the fight to leave the area in opposite directions to 
separate them.  

 If a person sitting or standing in the entrance to a shop stops people from 
entering or leaving, a police officer may order them to move away from the 
entrance. The police will usually do this if the shop owner or manager 
complains.  

 Police may order a person near a school to move away if they think that 
person is making students or others feel uncomfortable.  

8. Failing to follow an order could lead to being arrested. Breaking the order (i.e. going 
back to the area police told you to move away from) without a reasonable excuse is 
an offence and could lead to a fine of up to $5,338.  
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3.11 Topic 7: Police want me to go to the station. Do I have to go? 

Introduction 
Topic seven is a small and straightforward topic focussed on when police can force you to 
go to a police station. It reinforces that a person does not have to attend a police station 
unless they are arrested or charged with an offence.  

Objectives 
It is commonly thought a person must attend a police station or go somewhere if asked by a 
police officer. This topic seeks to dispel that misconception and encourage First Nations 
people to clarify whether they are under arrest or are being charged before proceeding to a 
police station. This topic reiterates the rights of people who are not charged or arrested. 

Key legal messages 
1. Police may ask you to come to the police station to make a statement about 

something you witnessed, to question you or take a photo of you.  

2. However, you do not have to go to the station simply because the police ask you. 
Police cannot force you to go to the station unless you are under arrest. 

3. If police request you come with them to the station, it is essential you ask whether 
you are under arrest or are being detained. If you are not, it is up to you  
whether you go.  
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3.12 Topic 8: Can police take a photo of me? 

Introduction 
This topic considers the powers of the police when taking photos of someone. It discusses 
when police have the authority to take a picture of you; namely if you have been charged 
with an offence or are under arrest. It mentions that you may consent to being photographed 
by police and considers how police may use that photo.  

It also briefly mentions that police may take samples of other ‘identifying particulars’.  

Objectives 
Images taken of First Nations people, or indeed anybody, can be used by police to help 
identify the perpetrator of a crime. These images are usually uploaded to a central database 
that allows police to match descriptions given by witnesses to an image on the database. 
This topic intends to help educators and young First Nations people to understand the 
protocol surrounding when police may take these photos.  

The topic emphasises that police cannot take a photo of someone without their consent 
unless they have been arrested or charged with an offence. This topic intends to ensure that 
First Nations people understand that if they consent to a photo, that this photo will likely be 
uploaded to the police database and could lead to them being identified as a potential 
suspect for a crime (regardless of whether they are the perpetrator of that crime). This topic 
therefore seeks to ensure that young First Nations people do not unnecessarily get involved 
with police. 

Key legal messages  
1. Police are allowed to take photos of you if you have been arrested or charged with an 

offence. These photos are sometimes referred to as a 'mugshot'. They may also take 
photos of any tattoos or scars.  

2. If you have not been arrested or charged, police cannot take a photo of you without 
your consent. If the police ask to take a picture of you, you should ask whether you 
are being charged or are under arrest. Police may enter this photo into a database. 
This database assists police to identify suspects and could lead to you getting in 
unnecessary trouble if your photo matches a description given to police by a witness 
to a crime. 

3. Any photos taken by police may be used to create a photo board. A photo board is 
where your photo will appear alongside at least 11 other similar looking people. This 
board will then be shown to a witness, and the witness can identify who they think 
committed the offence. When creating a photo board, police must avoid drawing 
attention to a certain photo.  

4. A photo of someone is considered an ‘identifying particular’. Other identifying 
particulars include palm and handprints, handwriting, voiceprints, footprints, and body 
measurements. Police may take a photo of you and other identifying particulars if you 
have been arrested.    
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3.13 Topic 9: When can police pull me over or search my car?  

Introduction 
The final topic in this toolkit outlines under what circumstances police may pull you over. 
This could range from checking that you are displaying your P plates correctly, enforcing a 
traffic law, or to search your car. It also highlights when police can conduct a search of your 
car, their powers over the vehicle while searching it, and what to do if you think your car is 
being searched unlawfully. This topic also details how you should communicate with police if 
they have pulled you over, and notes that the right to remain silent still applies even if you 
are driving a car.  

Objectives 
First Nations people, P platers and younger Australians are more likely to be pulled over by 
police than other people in Australia. This topic therefore intends to ensure younger First 
Nations people understand when police may pull them over, what they can do once they 
have pulled someone over, and what other rights they have.  

It also aims to help young First Nations people understand when police can perform a 
vehicle search, and ensure they are aware of steps they should take if they believe they 
have been unfairly subjected to a vehicle search.  

Key legal messages 
1. Police can stop you while driving to perform a random breath or drug test, check your 

licence and registration, or enforce another traffic law. This could be to issue you a 
fine for speeding, using your phone while driving, failing to wear a seatbelt, or for 
failing to indicate correctly.  

2. As a P plater, you could also be pulled over so police can confirm that you are 
displaying your P plates correctly, and that you are carrying your licence.  

3. You may also be stopped to confirm that you are not driving a high-powered vehicle. 
Depending on when your car was manufactured, P platers are generally not 
permitted to legally drive high-powered vehicles. You can check whether your vehicle 
is high-powered by searching its number plate on the Queensland Department of 
Transport website.33 

4. Police can also pull you over: 

 to arrest someone in your car 
 if they think your car is being used unlawfully  
 if they think your car is being used by a criminal organisation 
 to search your car. 

  

 
33 ‘Check high-powered vehicle status’, Queensland Government (Web Page) 
https://www.service.transport.qld.gov.au/hpv/application/TermAndConditions.xhtml?dswid=4059. See also: ‘Provisional Licence 
Restrictions’, Queensland Government (Web Page, 2 September 2021)  https://www.qld.gov.au/transport/licensing/driver-
licensing/applying/provisional/restrictions#high.  

https://www.service.transport.qld.gov.au/hpv/application/TermAndConditions.xhtml?dswid=4059
https://www.qld.gov.au/transport/licensing/driver-licensing/applying/provisional/restrictions%23high
https://www.qld.gov.au/transport/licensing/driver-licensing/applying/provisional/restrictions%23high


Chapter 3 Your rights when dealing with police 

36 | P a g e  
 

5. The rules for searching your car are similar to searching you or your bag. Police may 
search your car (or the people in it, including you and your passengers) if they think 
you have: 

 a weapon, knife, or dangerous item 
 drugs or something you might use to take drugs 
 stolen property 
 something used to break into houses or cars 
 something that could be used as evidence in court. 

6. Police could also search your car if they: 

 have pulled you over to arrest someone in it  
 think it is being used unlawfully  
 think it is being used by a criminal organisation. 

7. Police may detain your car in order to search it. If it is not practical to search your car 
where they have pulled you over, police can ask you to take it somewhere else for 
them to perform the search.  

8. If you think police are unfairly searching your car, clearly state to police that you will 
cooperate with the search, but do not consent. Be sure to also: 

(a) ask the police officers to turn on their body worn cameras 

(b) ask and make note of the police officers’ names and identification numbers 

(c) note the time and location of the search 

(d) contact a lawyer as soon as possible.   

9. Police may charge you if you are a passenger in the vehicle. This could happen if 
you are a passenger in a stolen vehicle. Before entering a car, it is important to 
consider whether the actions of the driver could get you into trouble.  

10. It’s also important to note that the rules when answering police questions also apply 
while driving. Other than providing your licence, your name, date of birth and address 
if asked, you do not have to answer any other questions from police.  
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3.14 Resources and extra materials 

 

Presentation 
Your rights when dealing with police presentation 

 

Videos 
Acknowledgement of Country 

What information do you have to give police? 

When can police search me or my personal belongings? 

When can police search my phone or other electronic devices? 

When can police enter or search my house? 

Police have asked me to leave a particular area. Do I have to leave? 

Police want me to go to the station. Do I have to go? 

Can police take a photo of me? 

When can police pull me over? 

When can police search my car? 

 

  

https://www.yfs.org.au/first-nations-legal-education-toolkit/
https://youtu.be/tZM_haE9LZk
https://youtu.be/8RqjL2Pv8qQ
https://youtu.be/ZPo1AmLCZoM
https://youtu.be/qavsyYk0Q6M
https://youtu.be/irfLjxmQmg0
https://youtu.be/bF5V1C2wtGQ
https://youtu.be/uY_i_m5c8lc
https://youtu.be/AmP7eD4dkXg
https://youtu.be/fTrihFKCwC0
https://youtu.be/gTlncktn-xs
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4 Wills and enduring powers of attorney 

4.1 Background and purpose of this chapter 

This chapter focuses on the creation of wills and enduring powers of attorney for First 
Nations Elders. It serves as a guide for community legal centres and other community 
organisations on how to deliver that information in a culturally safe and appropriate way. 

It was found in the Analysis Project that of Elders in the Logan region surveyed (that is, 
respondents aged 45 years or older) approximately 88% did not have a valid will.34  While 
YFS did not specifically survey Elders on whether they had an enduring power of attorney, 
YFS was advised by those in the industry that it would be useful to include this information 
when delivering community legal education to Elders.  

By providing information on the purpose of wills and enduring powers of attorney and how to 
get those documents, it is hoped that more Elders will seek to have these documents 
completed in not just Logan, but across Queensland.  

4.2 Development of this chapter 

Development of this chapter has involved significant evaluation and consultation with 
numerous stakeholders including the Logan District Aboriginal and Torres Strait Islander 
Elders Group, Unity Australia, Gilbert & Tobin, Indigenous legal practitioners,35 other 
community legal centres other community-controlled organisations, and Burringilly 
Community Care.  

Located in Logan, Burringilly Community Care provides care and support to approximately 
230 elderly and disabled people across the region.36 They aim to deliver their services in an 
effective manner that is culturally appropriate to Indigenous people. 37  

As part of the evaluation stage of this project, YFS spent one week presenting to the 
different groups of Indigenous Elders at Burringilly. Elders were then surveyed on whether 
they were satisfied with the presentation, whether the information provided was relevant and 
appropriate to their needs, and whether they had a better understanding of what a will is, 
why they are important and what could be included in a will. Elders were also invited to join a 
pro bono wills creation service facilitated by YFS Legal and Colin Biggers Paisley Lawyers. 
Of the 28 Elders surveyed, 20 elected to attend the will creation service. However, after 
advertising and hosting a wills creation clinic at Burringilly, 23 wills were created (with 19 
signed) alongside 19 enduring powers of attorney (with 17 signed).  

YFS also sought to host sessions at other Indigenous aged care services across the Logan 
region, however, these presentations were ultimately unable to go ahead due to the ongoing 
COVID-19 pandemic and associated aged care restrictions.  

4.3 How to use this chapter 

The chapter is separated into thirteen sections. The first two sections, Hosting a will creation 
clinic and Opening topic: Opening the presentation and introduction are introductory topics 
providing guidance on how to begin the presentation and how to set up an accompanying 
will creation clinic. Facilitators should also consult the Preparing to give community legal 

 
34 Ibid.   
35 A full list of stakeholders consulted in this project can be found in ‘Acknowledgements’ section.  
36 Burringilly Aboriginal Corporation, ‘About Us’, (Web Page, 2017) https://www.burringilly.org.au/about/. 
37 Ibid. 

https://www.burringilly.org.au/about/
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education section prior to this chapter. 

The next section titled Terms and definitions introduces facilitators to terms that will be 
frequently used throughout this chapter. It is vital that facilitators consult this section initially 
as this will assist in understanding the key legal messages and may help in answering 
questions from the audience.  

The nine subsequent sections each focus on a different aspect of wills and enduring powers 
of attorney. They are:  

Topic 1: What is a will? 
Topic 2: The importance of making a will 

Topic 3: How do I make a will? 

Topic 4: What can/should I include in a will? 

Topic 5: Customary law obligations 

Topic 6: Life changes and updating your will 

Topic 7: Where can a will be kept? 

Topic 8: Can people argue about what I do? 

Topic 9: Enduring powers of attorney 

Each of these topics have the following structure: 

• Introduction 
This section provides a brief overview of the topic for the facilitator. It introduces 
basic concepts and can mention key takeaways from the topic.  

• Objectives 
The objectives section discusses why it is important Elders are aware of the 
information contained in the topic. It can include evidence of need, context, and the 
overall goal behind providing this information. 

• Terminology  
This section includes definitions particularly relevant to the current topic. It is 
important these terms are explained to the target audience. The terms listed in this 
section can also be found in the Terms and definitions. Accompanying definition 
cards to share with participants can also be found in the Resources and extra 
materials section.  
 

• Key legal messages 
These sections are the core of each topic and the facilitator's guide overall. They 
provide the legal information that must be passed on to the target audience. 
Separated in dot point form, the key points are organised in order of how facilitators 
should logically deliver the information to the target audience. 

The final section, Resources and extra materialsError! Reference source not found., 
contains the resources that may be incorporated into the presentation. It also includes other 
documents that may be used when setting up a will creation clinic.  
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Format and delivery of this chapter to Elders 
Although this chapter contains numerous legal messages, it is not designed to be simply 
used as a script. The information is best delivered in the form of a yarning circle. Yarning 
circles have been used by Indigenous Australians to preserve and pass on cultural 
knowledge for centuries.38 They provide a safe space for participants to be heard, and foster 
trusting and respectful relationships.39 Although they may take a several different formats, 
participants are usually seated in a circle and subsequently invited to introduce and share 
something about themselves.40 The facilitator then proceeds with the presentation, and 
encourages members of the circle to participate when they feel comfortable.  

If the information cannot be delivered in a yarning circle, it should still be presented as 
interactively as possible. Facilitators should aim to stimulate as much discussion between 
not just the audience and themselves, but between members of the audience. Where they 
would suit the learning needs of the audience, handouts and online materials (like a 
PowerPoint) should also be incorporated into the presentation. However please note that in 
some instances, it may not be culturally appropriate to discuss these issues in an interactive 
environment. If possible, consult with local Elders about the format of the presentation prior 
to hosting.  

As noted, the key legal messages contained in this chapter are not designed to be read as if 
they were a script. Rather, they should be used as talking points to encourage discussion. 
Given the importance of the information provided, the topics and their enclosed key legal 
messages should also be delivered in the order they appear in this document. It is similarly 
important that all legal messages are covered to ensure the presentation is both effective 
and comprehensive – particularly given that wills and enduring powers of attorney are highly 
topical areas of concern for Elders. Being broadly aware of the legal messages contained in 
this document prior to beginning the presentation may also assist facilitators in shaping the 
discussion.  

The most successful community legal education programs are those that not only recognise 
the learning needs of the audience but are structured in such a way to accommodate those 
needs.  

When planning to deliver the program, facilitators should first consult the Preparing to give 
community legal education section. It provides a broad introduction to the intricacies 
associated with presenting to Indigenous audiences. If possible, facilitators should then 
consult with the community, carers, or aged care service providers as so how they believe 
the information should be presented.  

Given the presentation discusses the creation of wills, facilitators should also consider 
accompanying the presentation with a will creation clinic or service to help participants with 
their will. For further information, see the Hosting a will creation clinic section below.  

 

 

 
38 Queensland Curriculum and Assessment Authority, ‘Yarning Circles’ (Web Page, 25 October 2020) 
https://www.qcaa.qld.edu.au/about/k-12-policies/aboriginal-torres-strait-islander-perspectives/resources/yarning-circles.  
39 Janine Dunleavy, About Yarning Circles (Southern Cross University, 2013) 
https://www.scu.edu.au/media/scueduau/academic-schools/-gnibi-college-of-indigenous-australian-peoples/About-Yarning-
Circles-A-Guide-for-Participants.pdf. 
40  Queensland Curriculum and Assessment Authority (n 22).  

https://www.qcaa.qld.edu.au/about/k-12-policies/aboriginal-torres-strait-islander-perspectives/resources/yarning-circles
https://www.scu.edu.au/media/scueduau/academic-schools/-gnibi-college-of-indigenous-australian-peoples/About-Yarning-Circles-A-Guide-for-Participants.pdf
https://www.scu.edu.au/media/scueduau/academic-schools/-gnibi-college-of-indigenous-australian-peoples/About-Yarning-Circles-A-Guide-for-Participants.pdf
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4.4 Hosting a will creation clinic 

As part of the Analysis Project, YFS Legal surveyed Indigenous people in Logan on whether 
they currently had a valid will. Of those surveyed, 87.5% did not have a will.41 During the 
development stage of this chapter, YFS then conducted several wills and enduring powers of 
attorney education sessions with Logan Elders. Surveying members of the audience as to 
whether they would like to have a will created or whether an existing will needed updating, 
over 70% indicated that they would like to have a will completed or updated.  

In Queensland, there are very few avenues available for a person to have their will (or 
enduring power of attorney) completed outside of paying a lawyer, and in many instances 
Elders many be unable to afford or unable to effectively access those services.  

Taking the above points together, although it is still useful to deliver wills information to 
Elders, the overall value and benefit of these information sessions is severely diminished if 
Elders cannot afford or effectively access services to have their will-related issues 
addressed. YFS Legal found that the wills information sessions are therefore best 
accompanied with a free clinic so that Elders may have their wills updated or completed.  

4.5 Why you should offer free enduring powers of attorney 

YFS Legal also sought advice from practising wills and estates lawyers while developing this 
chapter. It became apparent from their feedback that Elders should also be offered an 
enduring power of attorney as part of the will creation clinic. Both documents are equally as 
important, and it eases the burden on Elders to have both documents completed in advance. 
As noted previously, there are also very few affordable options available to Elders to have 
their enduring power of attorney completed. Ergo, enduring powers of attorney should also 
be completed during the free will clinic.  

4.6 How you could gather volunteer lawyers 

To ensure that there would be no costs involved for the Elders, YFS Legal used volunteer 
wills and estates lawyers to interview and draft the wills at our clinic.  

In seeking volunteers for the clinic, we initially contacted several law firms (using our existing 
contacts) and found that there was significant interest in providing such support to First 
Nations people.  

We also reached out to lawyers individually by posting in Facebook groups and many 
members were also willing to help pro bono. As an example, YFS posted in a group with 
approximately 5,000 members called Lawyer Mums Australia seeking feedback on the 
toolkit:  

‘Hey!  

I am the Principal Solicitor at a community legal centre in 
Queensland. 
We are currently doing a First Nations Wills Project. We 
previously conducted a needs analysis of the local Indigenous 
community and found that an overwhelming number of Elders 
wanted to learn more about wills and enduring powers of 
attorney.   

 
41 Analysis Project (n 16).  
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We have put together a kit and presentation on how to provide 
this information to Elders in a culturally appropriate way.  
We are seeking some pro bono help from wills and estates 
lawyers to look at the kit and verify that the law is correct and that 
there are no gaps.  
Depending on the amount we may be able to pay a small cost – 
we really want to deliver a high-quality project.  
If the above interests you, please pm me.  
Thanks!’ 

 
We received numerous offers for help in response to this post. Posting in similar groups can 
be a useful way for facilitators to secure volunteers for their own will clinics.  

4.7 What the will clinic looks like  

Other presentations and clinics such as this have been undertaken by organisations in New 
South Wales and other states. As part of the feedback and revision process, YFS sought 
feedback from these organisations on how to facilitate and run the wills creation clinics.  

In general, YFS found that the clinic should take place over two days – one to host an 
information session and to receive instructions from the Elders, and the other to review the 
drafted wills and enduring powers of attorney and to sign them. A detailed breakdown of 
each day can be found below in the table below.   

During YFS’ clinic, Elders were given the option to have their will and/or enduring power of 
attorney document completed – they did not need to complete both. Nevertheless, if Elders 
required both documents it took the volunteer lawyers on average 60 minutes to take 
instructions from each Elder. When signing subsequently signing and witnessing these 
documents, it took YFS Legal approximately 45 to 60 minutes.  

The overall process of drafting, writing, and signing the wills and enduring powers of attorney 
documents were completed within one week. When coming back to sign their relevant 
documents, 90% of the participants signed the documents drafted for them by the  
volunteer lawyer.  

Depending on the number of Elders attending, the days may need to be separated to allow 
the volunteer lawyers sufficient time to draft the wills and enduring powers of attorney.  
It was noted by organisations who ran similar program that a quick turnaround between  
the information session, drafting and signing of the wills improved the rate of wills  
being completed. 
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Each day should take the following form: 

Session 1: 1. Information session 
 Firstly deliver the community legal education session on wills and enduring powers of 

attorney. This should be done early in the morning to ensure that the Elders are aware 
of terminology and consider what questions they may like to ask the volunteer lawyers. 
This can take from 30 minutes to an hour.  

2. Lunch and/or break 
 Facilitators to provide food and beverages to Elders after the information session. If 

possible, volunteer lawyers should also try to get to know the Elders during this time. 
This can assist in helping the Elders feel comfortable talking to the volunteer lawyers.  

3. Meet with volunteer lawyers 
 Volunteer lawyers to meet with the Elders individually to discuss their potential will and 

enduring power of attorney. It is during this time that the Elders will sign a client 
agreement. After the Elders have signed this agreement, the volunteer lawyers will take 
instructions from the Elders. The client agreement and handout used by the lawyers on 
taking instructions can both be found in the Resources and extra materials section.  

Session 2: 

 (Week after) 

1. Meet with volunteer lawyers  
 Elders to meet with the volunteer lawyers (virtually or in-person) to go over and discuss 

the drafted documents. Volunteer lawyers to make any changes to the wills as 
requested by the Elders.  

2. Elders to sign wills and enduring powers of attorney 
 Elders to sign the drafted documents. Facilitators may have to print these documents 

out at the venue and witness the document signing. Note, only certain people can 
witness these documents, and the enduring power of attorney guidelines must be met.  

3. Conclusion  
 Facilitator or firm to take a copy of the wills and enduring powers of attorney, but the 

Elder is to keep the original copies. For risk management purposes, the original copy of 
the client agreement and a fact sheet on wills and enduring powers of attorney must 
also be given to the Elders at the conclusion of the clinic. Both documents can be 
found in the Resources and extra materials section of this chapter.  

 

Note the above is a general guide only, and the clinic can be held over longer periods if 
required. For example, the YFS clinic took place over two weeks as we had large groups of 
Elders seeking wills and enduring powers of attorney. Each day of the first week was spent 
delivering information sessions and receiving instructions from Elders. YFS then spent the 
next week meeting with Elders to review their newly drafted wills.  

YFS Legal did not take the originals of any documents, only copies were made of the 
documents. The agreement with the client stipulates that YFS would not keep any of the 
original documents. All copies of client documents were uploaded into CLASS Legal 
Database.  

The following documents were used at YFS clinic and can be found in Resources and extra 
materials section below:  

• Client agreement  
• Intake sheet for wills and enduring power of attorney  
• File note for enduring power of attorney signing  
• File note for wills signing  
• Client checklist – to be completed at the end of signing   
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4.8 Opening topic: Opening the presentation and introduction 

A core part of a community legal education session is its introduction. It should include an 
Acknowledgement of Country, or preferably, Welcome to Country, introduce the facilitators 
and or presenters, and assure the audience that they are in a culturally safe space.   

The introduction should take the following structure:  

1. Acknowledgement of Country/Welcome to Country: if possible, organisers or 
facilitators should invite local Elders to perform a Welcome to Country. Otherwise, 
facilitators (and other speakers) should perform an Acknowledgement of Country 
prior to formal event proceedings. Further information on Acknowledgements and 
Welcomes can be found in the Preparing to give community legal education section. 

2. Introductions: facilitators or presenters should now properly introduce themselves. 
Mention who you are, where you grew up, where your family come from, and briefly 
your story to where you are today. Some speakers may also like to mention that they 
have children, or briefly also mention their partners. This is an important part of 
engaging with Elders as it helps to build connection and rapport.  

3. Presentation overview: briefly outline the presentation and mention what will be 
discussed. Emphasise that today is about encouraging them to get a will and 
enduring power of attorney completed, and that any discussions about particular 
family matters should not be shared among the wider community.  

4. Legal advice disclaimer: facilitators must underscore that this presentation is not 
legal advice. Stress that this presentation is only to help them better understand the 
importance of getting a will and enduring power of attorney document completed. It is 
presented for their general information only and is not a statement of law. While the 
audience will likely ask questions that directly relate to their own personal 
circumstances – recommend that they seek legal advice. Note also that this 
information is current as of August 2022 and may have changed since release. 

5. Invite the audience to participate: invite the audience to introduce themselves if 
they are comfortable (particularly if presenting to small groups) but do not force them 
to do so. Let them know that the presentation is meant to be relaxed, and that they 
are free to ask questions at any time. You may like to ask questions such as, ‘How 
are you feeling today?’ as this can assist in helping the audience feel comfortable.  
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4.9 Terms and definitions  

Adequately provide for: The amount of money or other property required from an estate to 
ensure a deceased’s spouse, children and dependents are supported. 

Administrator: Can be (1) a person appointed by the Court to administer an estate where 
there is no executor, or no will, or (2) a person appointed by QCAT to administer someone’s 
financial affairs when they are alive but do not have capacity to manage their own finances. 

Attorney for financial matters: An attorney for these matters can make decisions about 
your money, property and houses, bank accounts, investments, or other legal assets. This 
could be selling your house, paying bills for your care, or purchasing an investment. 

Attorney for personal (including health) matters: An attorney for these matters can make 
decisions about your care, welfare, where and who you live with, as well as support services 
you may need. They can also make decisions about health matters. This includes medical 
treatment decisions, and end of life decisions (for example, the attorney could refuse life-
sustaining treatment on the other person’s behalf).  
Beneficiary: A person named in a will to receive a gift/s.  
Bequest: A gift in a will.  

Binding Death Benefit Nomination: A written direction by someone for how they would like 
their superannuation death benefits to be distributed. Note that not all nominations are 
binding and whether they are can depend on your superannuation provider.  
Children, grandchildren, and their children: Includes children who have been conceived 
but not yet born (e.g. pregnant partner) and adopted children. Natural children and adoptive 
children are entitled to claim in their parents’ (or adoptive parents’) estate. Adopted children 
are not entitled to their natural parents’ estate.  

Codicil: A document that makes a change to an existing will. 

Conditional bequest: A gift that is given to a beneficiary only if the beneficiary satisfies a 
certain condition. For example, they are over 18. 
Contest: To challenge the validity of a will in Court. 
Customary law obligations: Obligations and responsibilities to community passed down by 
your mob. 
Dependent: A parent of a deceased person, the parent of a surviving child under the age of 
18 who is also the child of the deceased person, or a person under 18 who was wholly or 
substantially maintained or supported by the deceased person (i.e. financially supported).  

Distribute: To complete the formal process of giving something to a beneficiary through 
your will or other rules. 
Enduring power of attorney: A legal document where you appoint someone (called an 
‘attorney’) to make decisions about financial and legal matters on your behalf, while you are 
still alive. 

Estate: Property owned by the person making the will. This includes a house, money, art, 
jewellery, ritual objects, secret knowledge, or information. Does not usually include joint 
property (e.g. a house you jointly own with a partner) and often may not include 
superannuation. 
Executor: The person you have chosen to carry out your wishes in your will. This person 
must be 18 years or older. 
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Guardian: A person you want to look after your child. This is not binding.  

Insolvent: A person is insolvent if they cannot pay their debts on time. If an insolvent person 
dies, their estate or money does not automatically go towards paying the debt. The person’s 
funeral costs and other expenses involved with the administration of their estate take priority. 
Intestate: When a person passes away without a will. 

Joint tenants: A person is a joint tenant when they jointly own a property (usually a house 
or land) with one or more parties. When the person dies the property passes to the other 
party/parties and does not form part of their estate. 
Kinship: The Aboriginal and Torres Strait Islander idea of family. Kinship is at the heart of 
Aboriginal and Torres Strait Islander Culture and community. 

Mental capacity: Having mental capacity means you can think, understand and 
communicate decisions for yourself. 
Minor: A person under the age of 18. 

Partially intestate: When a person does not include all of their estate in the will.  

Probate: The court’s legal recognition of the will and of the executor’s authority to deal with 
the assets in the estate. 
Probate notice: A notice that is published online after a person has passed away. It 
provides details of the will (or lack thereof) so others may file a claim in court or notify the 
executor in relation to a claim against the estate. 
Property (land and houses): Land, houses or other buildings.  

Public Trustee: An organisation that provides will-making services and sometimes acts as 
administrator or executor. 

QCAT: The Queensland Civil and Administrative Tribunal, is a bit like a court, and appoints 
people to manage your affairs if you do not have capacity to do so yourself. 

Residuary clause: A residuary clause is included in a will to give away everything else 
remaining in your estate after any individual gifts have been given. 
Revoke: To legally cancel. 

Royalties: Royalties are small payments made to the artist each time their artwork is used 
or displayed. 
Spouse: A married husband or wife, or de facto partner of a person (i.e. someone who isn’t 
married to a person but lives with them as a couple). Includes same-sex couples.  

Sound mind: To understand yourself, situation, and surroundings. A person has a sound 
mind when they are capable of making rational decisions and judgements. They should also 
be able to understand what they are physically doing, the situation they are in, and their 
surroundings.  
Tenants in common: People are tenants in common when they each own individual shares 
of a property. On the death of one person, their share in a property is distributed according 
to their will (compared with Joint Tenants). 
Testamentary capacity: A person who has a sound mind, memory and understanding to 
make a will. 
Testamentary guardian: A guardian appointed by the testator in their will. 
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Testate: When a person dies and has left a valid will, they are said to have died testate. 

Testator: The person who makes the will. 
Trust: A trust is a relationship where one person (the trustee) holds assets for the benefit of 
another (beneficiary). 

Will: A will is a legal document that appoints an executor and sets out how a person would 
like to distribute their estate when they pass away. 
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4.10 Topic 1: What is a will? 

Introduction  
Many First Nations people die without a valid will. Dying without a will can lead to difficulties 
or conflict within the family of the deceased – especially if there is a disagreement as to who 
gets a particular possession. When a person dies without a will, their estate is distributed in 
accordance with succession laws. The current Queensland succession laws do not fully 
account for things such as guardianship (who looks after children under 18), burial wishes 
and customary law obligations. These things need to be set out in a will to ensure that the 
wishes of the person making the will are carried out in a culturally appropriate way.  

Objectives  
The objective of this topic is to ensure that people are aware of what a will is. It is hoped that 
teaching about their importance will prompt Elders to create a will and not only alleviate any 
potential conflict within their family, but make sure that their wishes are carried out in a 
culturally respectful way. Therefore, this topic also aims to highlight the consequences of 
what may occur if someone passes away without one.   

Terminology  
Distribute: To complete the formal process of giving something to a beneficiary through 
your will or other rules.  

Enduring power of attorney: A legal document where you appoint someone (called an 
‘attorney’) to make decisions about financial and legal matters on your behalf, while you are 
still alive. 

Estate: Property owned by the person making the will. This includes a house, money, art, 
jewellery, ritual objects, secret knowledge, or information. Does not usually include joint 
property (e.g. a house you jointly own with a partner) and often may not include 
superannuation. 

Guardian: A person you want to look after your child. This is not binding.  

Insolvent: A person is insolvent if they cannot pay their debts on time. If an insolvent person 
dies, their estate or money does not automatically go towards paying the debt. The person’s 
funeral costs and other expenses involved with the administration of their estate take priority. 

Intestate: When a person passes away without a will.  

Kinship: The Aboriginal and Torres Strait Islander idea of family. Kinship is at the heart of 
Aboriginal and Torres Strait Islander Culture and community.  

Tenants in common: People are tenants in common when they each own individual shares 
of a property. On the death of one person, their share in a property is distributed according 
to their will (compared with Joint Tenants). 

Testamentary capacity: A person who has a sound mind, memory and understanding to 
make a will. 

Testamentary guardian: A guardian appointed by the testator in their will. 

Testate: When a person dies and has left a valid will, they are said to have died testate. 

Testator: The person who makes the will.  
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Trust: A trust is a relationship where one person (the trustee) holds assets for the benefit of 
another (beneficiary). 

Will: A will is a legal document that appoints an executor and sets out how a person would 
like to distribute their estate when they pass away. 

Key legal messages  
1. A will is a legal document that you create to set out how you would like to distribute 

your estate – i.e. your belongings – when you pass away.  

2. It is important to create a will: 

(a) to ensure your belongings are distributed how you would like them to be; 
(b) so you can nominate the person you would like to be in charge of all of this (your 

executor) after you pass away, otherwise other people will decide who does this; 
and 

(c) so you can express your burial wishes.   

3. The current Queensland laws do not fully account for how First Nations people think 
about kinship, so it is also vital to include any guardianship issues in your will.  

4. Creating a will can help ensure your wishes are dealt with in a culturally respectful 
manner.  

5. A will can help decrease the risk of conflicts over guardianship, burial disputes, or 
your estate.  
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4.11 Topic 2: The importance of making a will 

Introduction  
If a will is not created, intestacy laws set out in the Succession Act 1981 (Qld) determine 
how a deceased’s estate is dealt with. This may lead to an outcome that the deceased and 
their family may not have wanted. The laws of intestacy can differ significantly to traditional 
or customary ways of dealing with someone’s belongings after death, guardianship or care 
of children, customary obligations, and burial wishes. A will can set out these wishes to 
ensure they are carried out in a culturally appropriate way.  

There are many common misconceptions about whether someone needs a will – for 
example, that people who don’t have a lot of money or belongings don’t need to create a will. 
This is false. There is no required amount of money or property needed for someone to 
make a will.  

Objectives 
It is important that First Nations people are aware of will creation to avoid passing away 
intestate (or without a will). Creating a will ensures property and guardianship of children are 
appropriately dealt with in a way the person would like them to. This can reduce conflict 
within families and the community and ensure property and guardianship of children are 
dealt with in a culturally safe manner. This topic also aims to educate Elders on common 
misconceptions about creating a will, and how creating a will can prevent potential elder 
abuse in the future.  

Terminology  
Administrator: Can be (1) a person appointed by the Court to administer an estate where 
there is no executor, or no will, or (2) a person appointed by QCAT to administer someone’s 
financial affairs when they are alive but do not have capacity to manage their own finances. 

Customary law obligations: Obligations and responsibilities to community passed down by 
your mob.  

Enduring power of attorney: A legal document where you appoint someone (called an 
‘attorney’) to make decisions about financial and legal matters on your behalf, while you are 
still alive. 

Estate: Property owned by the person making the will. This includes a house, money, art, 
jewellery, ritual objects, secret knowledge, or information. Does not usually include joint 
property (e.g. a house you jointly own with a partner) and often may not include 
superannuation. 

Executor: The person you have chosen to carry out your wishes in your will. This person 
must be 18 years or older.  

Guardian: A person you want to look after your child. This is not binding.  

Insolvent: A person is insolvent if they cannot pay their debts on time. If an insolvent person 
dies, their estate or money does not automatically go towards paying the debt. The person’s 
funeral costs and other expenses involved with the administration of their estate take priority. 

Intestate: When a person passes away without a will.  

Mental capacity: Having mental capacity means you can think, understand and 
communicate decisions for yourself. 
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Joint tenants: A person is a joint tenant when they jointly own a property (usually a house 
or land) with one or more parties. When the person dies the property passes to the other 
party/parties and does not form part of their estate. 

Kinship: The Aboriginal and Torres Strait Islander idea of family. Kinship is at the heart of 
Aboriginal and Torres Strait Islander Culture and community. 

Mental capacity: Having mental capacity means you can think, understand and 
communicate decisions for yourself. 

Minor: A person under the age of 18. 

Partially intestate: When a person does not include all of their estate in the will. 

Trust: A trust is a relationship where one person (the trustee) holds assets for the benefit of 
another (beneficiary). 

Will: A will is a legal document that appoints an executor and sets out how a person would 
like to distribute their estate when they pass away.  

Key legal messages 
1. When creating a will, there are criteria that must be satisfied to ensure the will is 

legally valid. These criteria are discussed in the next topic – Topic 3: How do I make 
a will? 

2. A will can be made regardless of how much money or how many belongings you 
have. You should be sure to include all parts of your estate in your will. If you don’t, 
you may be ‘partially intestate’. 

3. Creating a will can help to ensure the testator’s wishes are carried out and limit family 
and/or community conflict. For example, if you would like a particular item to go to a 
particular relative, a will can help ensure that it goes to that person – rather than 
family members arguing about who gets the item. Please note that a court can 
ultimately decide what happens but having a will can minimise the chances of a 
testator’s wishes being ignored.  

4. If you do not create a will the laws of succession will determine what happens to your 
estate. The Queensland laws generally do not align with traditional or customary 
ways of dealing with someone’s property after their death.  

5. A will can help ensure any customary obligations are upheld.  

6. You should make a will as soon as possible. By creating your will while you have 
sufficient mental capacity, you can help prevent elder abuse in the future. Although 
you think your kids or other family members will take care of you and act in your best 
interest when you’re older, this isn’t necessarily guaranteed. If your mental or 
physical state declines significantly, your family could pressure you or take 
advantage of you. Creating a will as soon as possible can help prevent elder abuse 
in the future.  

  



Chapter 4 Wills and enduring powers of attorney 

55 | P a g e  
 

Elder abuse 
1. Elder abuse can be any type of abuse – emotional, physical, mental, sexual or 

financial. One of the most common forms of elder abuse is financial abuse. This can 
occur when you are writing your will. If people around you pressure or influence you 
to give them money or property in your will, this could be considered ‘undue 
influence’ or financial abuse. You should not feel pressured or forced to put things in 
your will that you do not want to. If someone has unduly influenced you, the will can 
be invalidated.  

2. If you are experiencing elder abuse, or suspect an older person is being abused, you 
can contact the Elder Abuse Helpline. Funded by the Queensland Government, this 
organisation provides free and confidential advice. They can be contacted via 1300 
651 192. 

3. It is important to make decisions about who gets what on your own or with a lawyer 
while you still have the capacity to do so. If you write your will with people who could 
get things from it, you may feel pressured to include them or give them things you do 
not want to. By writing your will with just your lawyer, you can prevent financial abuse 
and being potentially bullied or taken advantage of in the future.  

4. If you do feel pressured or are forced by others to make changes to your will, there is 
a free Elder Abuse Hotline you can call for support on 1300 651 192. You can remain 
anonymous through this hotline and all calls are kept confidential. For more 
information, visit their website.42  

5. It is better to write your will earlier rather than later to ensure that you fully 
understand everything. If you are completely mentally stable when creating your will, 
it will be more difficult for people to challenge the validity of your will and argue that 
you did not know what you were doing.  

6. While you are alive, generally no one is entitled to a copy of or to see your will if you 
do not want them to. You may wish to share it with others, but you do not have to. 
Please note that if your mental state declines, your administrator may be entitled to 
see your will. 

7. You should tell the executor of your will where it is so they can access it after you 
pass away. You should be cautious with sharing the will with others as they may 
pressure you to make changes.  

  

 
42 Elder Abuse Prevention Unit (Web Page, 2014)  https://www.eapu.com.au/. 

https://www.eapu.com.au/what-we-do
https://www.eapu.com.au/
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Common misconceptions about creating a will 

1. You only need a will if you are rich or have lots of stuff – False.  
Not having much money or many things does not mean you do not need a will. You 
may have an object that means a lot to you, or to someone close to you. You can 
make sure this goes to someone in particular by making a will.   

2. You do not need a will if you don’t have a house or land – again 
False.  
It does not matter if you do not own a house, land, property or whether you rent a 
place to live. As mentioned previously, you may still have belongings you want 
someone in particular to get.  

3. A will passes on debts to your family – False.  
If you die with a mortgage, credit card, or personal loan, the debts are usually paid 
out of your estate – i.e. the money you have left in your bank after you die, or the 
sale of the house covered by the mortgage. If there is not enough money left to cover 
the debts, there are certain rules that apply. However, family members usually don’t 
have to worry about inheriting those debts as they are paid out before they get any 
things from your will.   
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4.12 Topic 3: How do I make a will? 

Introduction 
A will can be created several ways, but it must be done correctly to ensure it is legally valid. 
There are certain criteria that must be satisfied to ensure a valid will is made. If a will is not 
valid, then the person may be wholly or partially intestate. This can create difficulty for your 
family in the future and could lead to your wishes not being carried out.  

A will can be created by yourself, with a lawyer or with the Public Trustee. Will kits can also 
be purchased from a news agent or post office. However, it is not recommended that 
people create their own wills with these kits as it is extremely easy to make a mistake on 
them, and to consequently invalidate the will. If the will is invalid, the person will become 
intestate, and the person’s wishes will not be carried out. 

Objectives 
This topic aims to introduce the key steps and requirements that are needed to make a valid 
will. The formal requirements and details of who a beneficiary and executor are and what 
their responsibilities are also discussed. It is important to ensure that the testator 
understands the responsibilities of the executor so they pick the right person as this position 
has significant responsibilities.   

Terminology  
Adequately provide for: The amount of money or other property required from an estate to 
ensure a deceased’s spouse, children and dependents are supported. 

Administrator: Can be (1) a person appointed by the Court to administer an estate where 
there is no executor, or no will, or (2) a person appointed by QCAT to administer someone’s 
financial affairs when they are alive but do not have capacity to manage their own finances. 

Attorney for financial matters: An attorney for these matters can make decisions about 
your money, property and houses, bank accounts, investments, or other legal assets. This 
could be selling your house, paying bills for your care, or purchasing an investment. 

Attorney for personal (including health) matters: An attorney for these matters can make 
decisions about your care, welfare, where and who you live with, as well as support services 
you may need. They can also make decisions about health matters. This includes medical 
treatment decisions, and end of life decisions (for example, the attorney could refuse life-
sustaining treatment on the other person’s behalf).  

Beneficiary: A person named in a will to receive a gift/s.  

Dependent: A parent of a deceased person, the parent of a surviving child under the age of 
18 who is also the child of the deceased person, or a person under 18 who was wholly or 
substantially maintained or supported by the deceased person (i.e. financially supported).  

Enduring power of attorney: A legal document where you appoint someone (called an 
‘attorney’) to make decisions about financial and legal matters on your behalf, while you are 
still alive. 

Estate: Property owned by the person making the will. This includes a house, money, art, 
jewellery, ritual objects, secret knowledge, or information. Does not usually include joint 
property (e.g. a house you jointly own with a partner) and often may not include 
superannuation. 
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Executor: The person you have chosen to carry out your wishes in your will. This person 
must be 18 years or older. 

Guardian: A person you want to look after your child. This is not binding.  

Kinship: The Aboriginal and Torres Strait Islander idea of family. Kinship is at the heart of 
Aboriginal and Torres Strait Islander Culture and community. 

Mental capacity: Having mental capacity means you can think, understand and 
communicate decisions for yourself.  

Property (land and houses): Land, houses or other buildings. 

Testator: The person who makes the will. 

Will: A will is a legal document that appoints an executor and sets out how a person would 
like to distribute their estate when they pass away. 

Key legal messages 
1. To create a will, you must be over 18.  

2. It is not recommended that you write your own wills or use kits purchased from a 
news agent or post office. When making a will, you should go to your local 
community legal centre or consult a lawyer.  

3. To be legally valid, a will must:  

(a) be in writing. 
(b) have a date written on it to ensure the executor can determine the most recent 

version of the will; and 
(c) be signed by the testator in the presence of two witnesses (over 18) who are all 

together at the time it is signed and are not the beneficiaries (and not related to 
the beneficiaries). 

4. When making a will, you should go to your local community legal centre or consult a 
lawyer. Any language (for example, your mob’s language) can be used as long as it 
can be translated effectively for the executor.   

Executor 
When making a will, an executor will need to be appointed. This is the person who will be 
responsible for carrying out the wishes in the will.  
Things an executor may have to do include: 

• finding the will 
• collecting in all the assets such as property and cash 
• identifying, and paying any debts or taxes 
• managing copyright and resale royalty entitlements for artworks 
• distributing the assets of the estate as directed by the will. 

When deciding who to make executor, you should consider if there may be any conflict 
between the executor and your beneficiaries. You should also consider whether the executor 
will be able to carry out duties imposed on them. The best executors are impartial and not 
overly emotional. You can appoint more than one person, or even a number of people in a 
row to be your executor. This can help ensure that if one executor dies you do not need to 
make a new will.  
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Note that if an executor makes errors or does not act in the best interests of the estate that 
they could be personally liable and could be sued. 

Executors must be over the age of 18 years old and have the mental capacity to act in their 
role. Their duties as an executor could continue for a long time and they may have to 
manage assets or property until a testator’s children (or young beneficiaries) are a particular 
age. For example, a person may die and want to give their children money when they turn 
25. The executor would be in that role for however long it takes the children to turn 25.  

Beneficiaries 
Beneficiaries are the people who you want to give money, objects or other property to. 
Beneficiaries can be anyone, for example, relatives, your partner, children, friends, charities, 
or other organisations. When deciding who to give stuff to (i.e. make a beneficiary), it may 
help to consider: 

1. Who depends on me financially?  
2. Do I need to appoint a guardian for any children under 18?  
3. Do I want any assets (artwork, furniture, family heirlooms) to remain in the family?  
4. Do I want to support any organisations, charities, non-profit groups?  

You should also note that if you do not give anything to your partner (or spouse), children or 
other dependents in your will, they might be able to challenge it in court after you pass away. 
If you don’t want to give those people anything valuable, you should get legal advice about 
this. This could lead to problems after you pass away.  

Although you may have separated from your wife or husband, it is important to divorce them 
if you do not want them to receive anything from your estate after you have died. Not 
divorcing an ex-partner could lead to them contesting your will after you have passed away. 
This will be discussed in later topics, but if you hold any property with your former spouse or 
de facto partner, you should get legal advice about this as soon as possible. 

When naming beneficiaries, their full names should be written in the will or be as specific as 
possible. Vaguely named beneficiaries such as ‘child’ or ‘aunt’ can create conflict as to who 
the beneficiary is, or who the gift is for. Writing a beneficiary’s full name will ensure the right 
person is receiving the gift.  

 

  



Chapter 4 Wills and enduring powers of attorney 

60 | P a g e  
 

4.13 Topic 4: What can/should I include in a will? 

Introduction  
Any object you own can be included in a will. A will may include land, artwork, who will look 
after children or pets, jewellery, furniture, vehicles, and customary law obligations. Any 
personal belongings, no matter how small, can be put into a will. There can be problems 
when it comes to property if you own it with other people. Therefore, it is integral Elders are 
aware of or consider how they own their property and only include items in their estate that 
they own.  

Objectives 
The objective of this section is to ensure people are aware of what should go into a will and 
that wills can be made with any number of belongings. People should also be aware that 
they need to include everything they own so they do not become partially intestate.  

Terminology 
Adequately provide for: The amount of money or other property required from an estate to 
ensure a deceased’s spouse, children and dependents are supported. 

Administrator: Can be (1) a person appointed by the Court to administer an estate where 
there is no executor, or no will, or (2) a person appointed by QCAT to administer someone’s 
financial affairs when they are alive but do not have capacity to manage their own finances. 

Attorney for financial matters: An attorney for these matters can make decisions about 
your money, property and houses, bank accounts, investments, or other legal assets. This 
could be selling your house, paying bills for your care, or purchasing an investment. 

Attorney for personal (including health) matters: An attorney for these matters can make 
decisions about your care, welfare, where and who you live with, as well as support services 
you may need. They can also make decisions about health matters. This includes medical 
treatment decisions, and end of life decisions (for example, the attorney could refuse life-
sustaining treatment on the other person’s behalf).  

Beneficiary: A person named in a will to receive a gift/s. 

Bequest: A gift in a will. 

Binding Death Benefit Nomination: A written direction by someone for how they would like 
their superannuation death benefits to be distributed.  

Conditional bequest: A gift that is given to a beneficiary only if the beneficiary satisfies a 
certain condition. For example, they are over 18.  

Customary law obligations: Obligations and responsibilities to community passed down by 
your mob.  

Distribute: To complete the formal process of giving something to a beneficiary through 
your will or other rules.  

Estate: Property owned by the person making the will. This includes a house, money, art, 
jewellery, ritual objects, secret knowledge, or information. Does not usually include joint 
property (e.g. a house you jointly own with a partner) and often may not include 
superannuation. 
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Executor: The person you have chosen to carry out your wishes in your will. This person 
must be 18 years or older.  

Guardian: A person you want to look after your child. This is not binding.  

Joint tenants: A person is a joint tenant when they jointly own a property (usually a house 
or land) with one or more parties. When the person dies the property passes to the other 
party/parties and does not form part of their estate. 

Minor: A person under the age of 18. 

Partially intestate: When a person does not include all of their estate in the will.  

Royalties: Royalties are small payments made to the artist each time their artwork is used 
or displayed.  

Spouse: A married husband or wife, or de facto partner of a person (i.e. someone who isn’t 
married to a person but lives with them as a couple). Includes same-sex couples.  

Sound mind: To understand yourself, situation, and surroundings. A person has a sound 
mind when they are capable of making rational decisions and judgements.  

Tenants in common: People are tenants in common when they each own individual shares 
of a property. On the death of one person, their share in a property is distributed according 
to their will (compared with Joint Tenants).  

Will: A will is a legal document that appoints an executor and sets out how a person would 
like to distribute their estate when they pass away. 

Key legal messages 
1. Things to consider 

You should ensure you are specific when naming who the beneficiaries are. For 
example, you might like to write your children’s full names or use a more general 
term such as “my biological children” in order to accurately specify who you wish to 
leave a gift to.  

You should also specifically describe what the gift is – particularly if it is not money. 
Photos of gifts can also be included or attached to a will to remove any doubt.  

Further, you need to ensure that you will still own the gift when you die. For example, 
if you would like to give your child your car, it may be better to describe the car in 
general terms (e.g. “any motor vehicle I own at the date of my death”) rather than the 
specific make and model of the car in case you get a new car between writing your 
will and passing away. If you sold the car with its make and model named in the will, 
the car (or your new car) would not automatically go to the beneficiary.   

2. Guardianship of children 
A guardian may need to be appointed for children under 18 that you care for. 
Guardians must be appointed for minors as the courts may place greater focus on 
biological descent rather than relationships between the child and the person you 
want to care for the child. Note that stepchildren are not legally the children of a 
deceased person unless they were legally adopted by them.  

Courts in Queensland recognise that a parent (or guardian) of an Indigenous child 
may not be someone biologically connected to them, but an Aunty or Uncle. Although 
you may want ‘Aunty Jane’ or ‘Uncle John’ to become guardian of a child you care 
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for, it is again still vital that their full name is written in the will as this will remove any 
uncertainty as to who you want to take care of the child. Note that naming someone 
as a guardian in your will is an expression of wish and may not be binding. The court 
will ultimately determine who determines who will be named as guardian, and if 
someone disagrees with your choice they may challenge it in court. 

3. Land  
House or land can be given to one beneficiary or divided between several 
beneficiaries.  

There are different rules that apply depending on where the property is located, and 
where the beneficiary lives. These rules tend to apply if the property is not in 
Queensland, or if a person living in another state is the beneficiary of a Queensland 
property.  

If the land is owned by not just the deceased, but with someone else – or ‘jointly 
owned’ – the other owner will automatically receive the deceased’s part of the 
property and it will not be included in the will. This does not apply to land owned by 
two people as ‘tenants in common.’43 Tenants in common keep their bit of property 
and can pass this land onto others in their wills. If there is no will, the land will be 
distributed according to intestacy laws. If you’re unsure about what will happen to 
your land or house, seek legal advice.   

A question that may arise is how exactly do you divide a big asset such as property 
between people?  

It is useful to divide in percentages. For example, if you would like to split property 
you own between four children, you may write that you would like to give 25% of the 
property to each of your four children. This is something you should discuss with the 
lawyer writing your will.  

4. Artwork 
Artwork created or bought by you can be passed down to your beneficiaries through 
your will.  

5. Gifts (jewellery, furniture any other belongings) 
Gifts can be passed down to beneficiaries. It is important to specify who they are 
going to and what the gift is. For example, if a car is being passed down to a person’s 
child, the full name of the child and make and model of the car should be included. 
Alternatively, if it is possible that the family car may change, a wider description such 
as “the family car” or “any car that I own” may be better to ensure that your wishes 
can be carried out and the car goes to who you want it to.  

A gift can be arranged so that a beneficiary receives the gift at a certain stage in their 
life, such as a certain age or milestone. This is called a conditional bequest.  

A gift may be passed down to someone for a specific use only. For example, you 
might like to pass down your car to someone on the condition that it must be used to 
pick up and drop off their children from school. This is another form of a ‘conditional 
bequest’. It is vital you talk to a lawyer about setting one of these up as it can be 
complex.  

  

 
43 Duties Act 2001 (Qld) s 144. 
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6. Pets  
If you have any pets, you should appoint someone to look after them.  

Although not binding, you can also add in a separate document, details such as what 
your pet eats, how many times they should go for a walk, any medical conditions or 
other things worth noting. Note that this is not binding so you should choose 
someone who you know will follow your wishes. 

7. Funeral arrangements (including burial instructions) 
The will can specify whether the testator would like to be buried or cremated. The 
instructions for where the testator would like to be buried can be written in a will. If 
this information is not included in the will, the decision as to where the body is buried 
(or whether it is cremated) can be made by the executor. You can also specify where 
you would like the funeral to be held and other specific information. If disputes occur, 
the executor has the right to decide.  

You should let the executor know the location of your will so it can be readily located 
after you have passed away. You should also let those around you know your burial 
wishes as sometimes the will may be found after you have already been buried or 
cremated. If you were to include a clause stating your preference to be cremated, an 
executor must follow this wish.  

8. Residuary clause  
A residuary clause, also known as a “catch clause”, helps to ensure the remainder of 
your estate, after debts have been paid and specific gifts given, is distributed how 
you would like it to be. A residuary clause will stop you from becoming partially 
intestate.  

The remainder of the estate can be given to one or more people. To avoid any 
confusion, it is important to specify how it will be divided, for example, in 
percentages. Percentages are usually better than dollar amounts as sometimes that 
exact dollar amount may not be left over in your estate. 

9. Superannuation 
Superannuation is not automatically included in your will. You should make a ‘binding 
death benefit nomination’ to specify who you would like to receive your 
superannuation after you pass away. A binding death benefit nomination is a written 
direction that outlines who you would like to receive your superannuation, and these 
usually need to be renewed every three years. 

To make a nomination or a change to an existing nomination, you will need to fill out 
your superannuation fund’s form, and it is important this is filled out correctly 
otherwise it will be invalid. For more information you should talk to your 
superannuation fund.  

Only certain people can receive your superannuation, these are your: 

(a) Spouse/partner 
(b) Children  
(c) Financial dependent  
(d) Someone in an interdependent relationship with you (e.g. you live together, one 

of you provides the other with financial support and one of you provides the other 
with domestic support and personal care).  

(e) Legal personal representative (executor)  
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There are several different types of death benefit nominations. Not all super funds 
allow all of them, but they include: 

(a) Binding death benefit nomination (3 years): Written directions of how the person 
wants their superannuation to be distributed.   

(b) Non-lapsing nomination: Nomination remains in place until a new one is made.  
(c) Non-binding death benefit nomination: An expression of your wishes which the 

superannuation company will take into account when distributing your super.   
(d) Reversionary nomination: A person can be nominated to continue to receive a 

stream of income e.g. pension. 

10. Life insurance  
Life insurance is another non-estate asset. This means it is separate from your will 
and not automatically included in your estate. You will need to separately determine 
who gets your life insurance in your life insurance policy by talking to your provider. 
By speaking to your provider you could nominate the money from your life insurance 
to pass to your estate. This will allow it to be managed or distributed according to 
what your will says.   

Note that even if you say what you would like to happen with your life insurance in 
your will, this could be overridden by what is outlined in your life insurance. For more 
information on where your life insurance goes, you should talk to your insurance 
provider.  

11. Indigenous artists  
If a person has artwork they have made that has been copyrighted, royalties can be 
collected by the family after the passing of the artist. Royalties are small payments 
made to the artist each time their artwork is used or displayed. For example, a singer 
would receive payments each time someone plays their song.  

In Australia, families may collect royalties from the resale and reproduction of artwork 
for 70 years after the artist’s passing. This may be in the form of: 

(a) Money held by art galleries from the sale of or display of the artwork. 
(b) Resale royalties. 
(c) Copyright entitlements or licensing that the artist may have.  

 

12. Other things to consider  
There are other assets that form part of your estate that you may like to  
include in a will:  

• Shares 
• Investments 
• Term deposits 
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4.14 Topic 5: Customary law obligations 

Introduction  
First Nations people might have obligations to their mob and community. These could be,  
for example, the responsibility of passing down or protecting certain objects, stories or other 
information. This topic is designed to explain what customary law obligations are and how 
they interact with a will. Note that not everyone may have customary law obligations, and 
that these obligations will likely vary for different communities. Different physical items  
or information may need to be protected such as songs, paintings, traditional objects,  
and locations.  

Due to their secrecy and cultural importance, it is essential that these objects or information 
are carefully accounted for in a will. The importance of including customary law obligations  
is particularly emphasised in instances where it may not be culturally appropriate  
for knowledge of that information or those objects to go to anyone other than the  
intended beneficiary.  

Objectives 
By creating awareness of the different ways customary objects and information may be 
included in a will, particularly given that these items are not covered by succession laws, it is 
hoped that more First Nations people will create wills and ensure their cultural wishes are 
respected and carried out. It also aims to encourage Elders to speak to a lawyer about other 
ways (such as through legal trusts) they may be able to pass on these objects or information 
to someone.  

Terminology  
Customary law obligations: Obligations and responsibilities to community passed down by 
your mob. 

Testator: The person who makes the will. 

Trust: A trust is a relationship where one person (the trustee) holds assets for the benefit of 
another (beneficiary). 

Will: A will is a legal document that appoints an executor and sets out how a person would 
like to distribute their estate when they pass away. 

Key legal messages 
1. If a person passes away without passing knowledge, objects, or secret information 

on to another person, a will can be useful in guaranteeing that this occurs after their 
passing. Wills can contain a starting point for beneficiaries on where to locate objects 
or information. For example, a deceased person could leave a beneficiary direction to 
a place or to a sealed envelope containing cultural information. You should not 
include confidential information in your will, as after your death, it may be a publicly 
accessible document. 

2. The passing of cultural information or objects onto another person can also be done 
through trusts. Trusts are specialised legal tools and you should speak to a lawyer as 
this can be a complex process.    
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4.15 Topic 6: Life changes and updating your will 

Introduction  
It is common for your life circumstances to change after you have created your will. This can 
impact your will, and it is important to update your will to reflect your change in 
circumstances. For example, if you marry or divorce you may want to cancel some or all gifts 
to your former partner in your will. These changes need to be correctly done to ensure your 
will is still valid.   

Objectives 
When life changes occur, it is important to reflect these changes in your will. Failing to 
update your will after could lead to issues after you have passed away. For example, your 
ex-spouse could receive a gift in your will even though you were no longer together, or even 
though you did not really want them to receive that gift. Changing your will can only be done 
in two ways and needs to be done correctly for the change to be valid. 

Terminology  
Adequately provide for: The amount of money or other property required from an estate to 
ensure a deceased’s spouse, children and dependents are supported. 
Administrator: Can be (1) a person appointed by the Court to administer an estate where 
there is no executor, or no will, or (2) a person appointed by QCAT to administer someone’s 
financial affairs when they are alive but do not have capacity to manage their own finances. 

Attorney for financial matters: An attorney for these matters can make decisions about 
your money, property and houses, bank accounts, investments, or other legal assets. This 
could be selling your house, paying bills for your care, or purchasing an investment. 

Attorney for personal (including health) matters: An attorney for these matters can make 
decisions about your care, welfare, where and who you live with, as well as support services 
you may need. They can also make decisions about health matters. This includes medical 
treatment decisions, and end of life decisions (for example, the attorney could refuse life-
sustaining treatment on the other person’s behalf).  
Beneficiary: A person named in a will to receive a gift/s. 

Children, grandchildren, and their children: Includes children who have been conceived 
but not yet born (e.g. pregnant partner) and adopted children. Natural children and adoptive 
children are entitled to claim in their parents’ (or adoptive parents’) estate. Adopted children 
are not entitled to their natural parents’ estate. 

Children, grandchildren, and their children: Includes children who have been conceived but 
not yet born (e.g. pregnant partner) and adopted children. Natural children and adoptive 
children are entitled to claim in their parents’ (or adoptive parents’) estate. Adopted children 
are not entitled to their natural parents’ estate.  
Codicil: A document that makes a change to an existing will.  

Executor: The person you have chosen to carry out your wishes in your will. This person 
must be 18 years or older.  

Joint tenants: A person is a joint tenant when they jointly own a property (usually a house 
or land) with one or more parties. When the person dies the property passes to the other 
party/parties and does not form part of their estate. 

Revoke: To legally cancel. 



Chapter 4 Wills and enduring powers of attorney 

67 | P a g e  
 

Spouse: A married husband or wife, or de facto partner of a person (i.e. someone who isn’t 
married to a person but lives with them as a couple). Includes same-sex couples.  

Tenants in common: People are tenants in common when they each own individual shares 
of a property. On the death of one person, their share in a property is distributed according 
to their will (compared with Joint Tenants).  

Will: A will is a legal document that appoints an executor and sets out how a person would 
like to distribute their estate when they pass away. 

Key legal messages 
1. Significant events in your life need to be reflected in your will. These could be:  

(a) Marriage or start of a de facto relationship 
A will may be automatically revoked if a marriage occurs. If the will was made in 
contemplation of marriage (i.e. the will was made knowing you were going to get 
married) the will would not be revoked.  

(b) Divorce or end of a de facto relationship 
Parts of the will that are for your spouse will be revoked. De facto relationships 
will have the same effect as marriage and be revoked.  

(c) Children or grandchildren are born 
You may want to give or change gifts in your will to include new 
children/grandchildren that are born. 

(d) Executor or beneficiary dies 
If an executor dies you need to replace them in your will. If a beneficiary dies you 
may want to give their gift to a different beneficiary. To avoid updating your will, 
you could appoint more than one person (or even people in a row) to be your 
executor. 

(e) Buy or sell property 
Different rules may apply to buying and selling property individually as opposed 
to with other people, e.g. as tenants in common or as joint tenants.  

(f) Financial circumstances change significantly 
Gaining employment, becoming unemployed or other disruptions to income.  

2. Alterations can’t validly be made to a will by simply:   
• Rubbing out, deleting, or crossing out a certain part of your will 
• Writing or adding new parts to your will  
• Writing between the lines of your will  
• Writing anything that will affect the will  

3. The only way of altering a will is by using a codicil or creating a new will. Creating a 
new will is an easier and more reliable way of updating a will. A will can be updated 
by: 

• Revoking the will and making a new one. 
• Making a codicil. A codicil may add or delete some information in the will. It 

must still comply with the formal requirements of a will.  

4. It is recommended that you revoke the old will and re-write a new one. This is an 
easier process than making a codicil and can help ensure the will is valid and that 
any new changes are clear.   
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4.16 Topic 7: Where can a will be kept? 

Introduction  
It is important to ensure people are aware of the different places a will can be stored safely 
since there may not be a suitable location in their homes. People need to ensure they have 
told a person/people where the will is stored so it can be easily and quickly accessed if 
needed. A will can be kept in a safe place at home (such as a drawer or filing cabinet), or the 
solicitor who drafts the will may store it.  

Objectives 
Keeping a will at home may not always be the best option. There are multiple places a will 
can be safely kept to ensure it does not get damaged and so that the executor can access it 
when needed. The objective of this topic is to explain the different places a will can be kept 
and to ensure the executor knows where the will is kept.  

Terminology  
Executor: The person you have chosen to carry out your wishes in your will. This person 
must be 18 years or older.  

Will: A will is a legal document that appoints an executor and sets out how a person would 
like to distribute their estate when they pass away.  

Key legal messages 
1. Places a will can be stored include at home in a safe place such as a filing cabinet or 

drawer. Note that this means family members or other people in your household may 
be able to access your will.     

2. Some law firms or the solicitor drafting your will may help you with will storage. Note 
that firms may charge you for storing your will. 

3. You must let the executor or someone close to you know where your will is stored to 
ensure it can be easily accessed after your passing. Failing to tell someone where 
your will is stored could lead to your wishes not being carried out. For example, you 
might specify in your will that you want to be buried in a particular spot. If your will 
cannot be found, your family could decide for you to be buried somewhere else. 
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4.17 Topic 8: Can people argue about what I do? 

Introduction  
It is common for conflict to arise in relation to a will. The most common reasons for conflict to 
occur is if people disagree with the distribution of the will, the burial location or how the body 
is dealt with. If people are not satisfied with how the will is set out, then they can contest the 
will in court. Wills can only be contested by certain people within a certain time limit and for a 
limited number of reasons.   

Objectives 
The topic aims to inform you about the possibility of your will being contested in court and 
ways to lessen the chance of conflict. Conflict may be avoided by drafting your will so your 
wishes are clearly outlined and all dependents are accounted for. If conflict does arise and 
someone would like to contest your will this will be dealt with, depending on the 
circumstances, by succession laws or the executor. 

Terminology  
Dependent: A parent of a deceased person, the parent of a surviving child under the age of 
18 who is also the child of the deceased person, or a person under 18 who was wholly or 
substantially maintained or supported by the deceased person (i.e. financially supported).  

Executor: The person you have chosen to carry out your wishes in your will. This person 
must be 18 years or older.  

Will: A will is a legal document that appoints an executor and sets out how a person would 
like to distribute their estate when they pass away.  

Distribute: To complete the formal process of giving something to a beneficiary through 
your will or other rules.  

Probate notice: A notice that is published online after a person has passed away. It 
provides details of the will (or lack thereof) so others may file a claim in court or notify the 
executor in relation to a claim against the estate.  

Adequately provide for: The amount of money or other property required from an estate to 
ensure a deceased’s spouse, children and dependents are supported. 

Key legal messages 
1. After you pass a way, a notice will be advertised by the court so people can contest 

the will if they would like to. 

2. People who can challenge a will may be a spouse or partner, children, or any 
financial dependents.  

3. A will could be contested because:  
(a) it did not adequately provide for someone  
(b) the will was influenced by other people or 
(c) the deceased did not have the capacity to make the will. 

4. The timeframe for challenging a will because it did not adequately provide for 
someone is 6 months from the date of death in Queensland. Sometimes this can be 
9 months, or longer with permission of the court.   
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4.18 Topic 9: Enduring powers of attorney  

Introduction 
At some point in your life you may need someone else to make a decision on your behalf – 
usually because you can no longer make this decision on your own. This could be a decision 
about a financial matter, a health issue, or even your day to day living arrangements. An 
enduring power of attorney is a document that allows you to appoint a certain person to 
legally make these decisions.  

Objectives 
People may lose their capacity to make decisions for themselves as they age, suffer a brain 
injury, or otherwise suffer an intellectual or psychiatric disability. It is important First Nations 
people secure their future by assigning someone to make decisions for them in the event 
they lose capacity. Awareness or creation of an enduring power of attorney can eliminate 
any questions about who has the authority to make decisions about someone’s future.   

Terminology 
Adequately provide for: The amount of money or other property required from an estate to 
ensure a deceased’s spouse, children and dependents are supported. 

Administrator: Can be (1) a person appointed by the Court to administer an estate where 
there is no executor, or no will, or (2) a person appointed by QCAT to administer someone’s 
financial affairs when they are alive but do not have capacity to manage their own finances. 

Attorney for financial matters: An attorney for these matters can make decisions about 
your money, property and houses, bank accounts, investments, or other legal assets. This 
could be selling your house, paying bills for your care, or purchasing an investment.  

Attorney for personal (including health) matters: An attorney for these matters can make 
decisions about your care, welfare, where and who you live with, as well as support services 
you may need. They can also make decisions about health matters. This includes medical 
treatment decisions, and end of life decisions (for example, the attorney could refuse life-
sustaining treatment on the other person’s behalf). 

Key legal messages 
1. An enduring power of attorney is a document that allows you to appoint someone you 

trust to make decisions for you during your lifetime.  

2. Attorneys can make decisions about personal matters (including health) matters, and 
financial matters.  

3. You do not have to appoint an attorney to make both personal and financial 
decisions. You can appoint an attorney who only deals with financial matters, or only 
deals with personal/health matters. However, attorneys are typically appointed to 
deal with both issues.  

4. Appointing an attorney doesn’t automatically give them the power to make decisions 
about your future. You can choose when they are allowed to start making decisions. 
This could be immediately upon signing the document, after a particular date or in 
certain circumstances (for example, you’ve been admitted to hospital, or otherwise 
lost capacity).  
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5. People often choose for their attorney to make decisions for them when they no 
longer have the capacity to make decisions for themselves. This could be because 
they are no longer capable of: 
(a) understanding the nature and effect of decisions; or 
(b) freely and voluntarily making decisions; or  
(c) communicating their decisions in some way.  

6. For someone to be your attorney they must have capacity. They must also: 
• be 18 years or older 
• not be your paid carer or have been your paid carer (does not include 

Centrelink’s Carer Pension) within the last three years 
• not be your health provider 
• not be a service provider for a residential service where you live (for example, a 

worker at a retirement village you live in)  
• not be bankrupt or taking advantage of bankruptcy laws.   

7. The best person to appoint as attorney is someone impartial, not overly emotional, 
and someone you can trust to put your best interests first.  

8. An enduring power of attorney dealing with health matters should be someone: 
• you trust to make decisions that you would agree with about your personal care, 

healthcare and welfare 
• you have discussed your views, wishes and preferences with 
• you know will put your needs, rights, and interests ahead of theirs and others in 

all decisions 
• you know will understand their legal duties and obligations as your attorney 
• you know will be available to make healthcare decisions about your care on your 

behalf 
• you know will be confident in discussing your healthcare with your health 

providers. 

9. When appointing someone to make financial decisions, you should consider whether 
they: 
• are someone you trust to make sound decisions about your financial and property 

affairs (remembering that they can sell all your assets) 
• will put your needs, rights, and interests ahead of theirs and others 
• are able to manage property and money well  
• will understand their legal duties and obligations as your attorney 
• will be able to communicate effectively and protect and promote your interests 
• are confident with liaising with financial institutions, lawyers, and property agents.  
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4.19 Resources and extra materials  

Client agreement 

Client checklist regarding the documents signed 

File note – when will is signed 

File note – when enduring power of attorney is signed 

Questionnaire for clients - Wills and enduring power of attorney 

Information sheet after signing of the will and enduring power of attorney 

Wills information cards 

Wills definitions cards 

  

https://www.yfs.org.au/wp-content/uploads/2022/08/Client-agreement.pdf
https://www.yfs.org.au/wp-content/uploads/2022/08/Check-list-will-clinic-signing.pdf
https://www.yfs.org.au/wp-content/uploads/2022/08/File-note-signing-of-the-will.pdf
https://www.yfs.org.au/wp-content/uploads/2022/08/Enduring-power-of-attorney-instructions.docx
https://www.yfs.org.au/wp-content/uploads/2022/08/Will-and-enduring-power-of-attorney-instructions.docx
https://www.yfs.org.au/wp-content/uploads/2022/08/Information-Sheet-after-signing-will.pdf
https://www.yfs.org.au/wp-content/uploads/2022/08/YFSlegal_FirstNations_cards_Wills-Information_300822.pdf
https://www.yfs.org.au/wp-content/uploads/2022/08/YFSlegal_FirstNations_cards_Wills-definition_300822.pdf
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5 Discrimination 

5.1 Background and development of this chapter 

Unfortunately Aboriginal and Torres Strait Islander people are disproportionately represented 
in complaints to the Queensland Human Rights Commission. While only accounting for 
approximately 4.6% of the Queensland population,44 Indigenous Queenslanders made up 
10.5% of complaints to the Commission in 2020-2021.45 As a result this chapter aims to 
educate First Nations people on common types of discrimination, the different environments 
where discrimination can occur, and how to make a complaint or access support.  

In recognition that discrimination can occur at all ages, YFS chose to create fact sheets that 
may be used by all Indigenous peoples of any age to assist them in determining whether 
they are being discriminated against. This chapter therefore differs significantly from the 
Your rights when dealing with police and Wills and enduring powers of attorney chapters. It 
does not involve a significant presentation component, rather it includes fact sheets that 
facilitators might like to give to audience members when presenting other community legal 
education sessions.  

5.2 Development of the fact sheets 

Discrimination can be hard to identify and detect, so it is integral that First Nations people 
are aware of the different forms of discrimination and how to address the challenges 
discrimination presents. YFS identified four key environments where discrimination 
commonly occurs and created fact sheets based on those environments. The first four fact 
sheets can be summarised as follows:  

1. Employment 
This fact sheet examines discrimination against First Nations people in an 
employment context, including during the recruitment process, in the course of their 
employment and when their employment may be terminated.  

2. Accessing services 
The services fact sheet focuses on discrimination when trying to access various 
services such as the car hire, shopping, banking or medical services. 

3. Education 
The education fact sheet considers discrimination in the context of an individual 
accessing and being provided with education (i.e. at university, TAFE, high school, 
childcare etc.). 

4. Accommodation 
This fact sheet analyses discrimination an individual may face when accessing or 
applying for a house, rental, or other short term accommodation (e.g. motel or hotel). 

 

 

 
44 Queensland Government Statistician’s Office, Queensland’s Aboriginal and Torres Strait Islander peoples (Report, 2022) 
https://www.qgso.qld.gov.au/issues/11586/qlds-aboriginal-torres-strait-islander-population-census-2021-snapshot.pdf. 
45 Queensland Human Rights Commission, Human Rights Act 2019 Annual Report 2020-2021 (Annual Report, 2021) 
https://www.qhrc.qld.gov.au/__data/assets/pdf_file/0018/36513/Human-Rights-Annual-Report-2020-21-Human-rights-enquiries-
and-complaints.pdf. 

https://www.qgso.qld.gov.au/issues/11586/qlds-aboriginal-torres-strait-islander-population-census-2021-snapshot.pdf
https://www.qhrc.qld.gov.au/__data/assets/pdf_file/0018/36513/Human-Rights-Annual-Report-2020-21-Human-rights-enquiries-and-complaints.pdf
https://www.qhrc.qld.gov.au/__data/assets/pdf_file/0018/36513/Human-Rights-Annual-Report-2020-21-Human-rights-enquiries-and-complaints.pdf
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Each of these fact sheets then considers what race, age, impairment discrimination and 
indirect discrimination may look like in those environments.  

The final fact sheet then outlines how to respond to discrimination and the process for 
making a complaint to the Queensland Human Rights Commission. 

In addition to identifying common forms of discrimination in the selected environments, each 
fact sheet also aims to make readers aware of the distinction between direct and indirect 
discrimination. Direct discrimination is easier to identify than indirect discrimination because 
of the nature of the direct discriminatory conduct. Conversely, indirect discrimination is more 
difficult to recognise because it relates to a rule that applies to everyone but unfairly 
disadvantages certain individuals.  

Nevertheless, it is important First Nations people understand where to go for guidance or 
support when making a complaint, or to find out more information about discrimination. 
Consequently each fact sheet provides the contact information for various services to assist 
individuals in determining whether they have been discriminated against. 

The fact sheets can be found on the following pages and on the YFS website.  
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5.3 Resources 

You can download the Discrimination fact sheets on our website at the following links.  

 

• Do you feel like you are being treated unfairly at work? 

• Do you feel like you are being treated unfairly at school, TAFE or university? 

• Do you feel like you are being treated unfairly when buying something or using a 
service? 

• Do you feel like you are being treated unfairly while trying to find somewhere to 
stay or live?  

• Human Rights complaint process 

https://www.yfs.org.au/wp-content/uploads/2022/08/YFS_Legal_FirstNationsProject_FactSheet_Discrimination_Workplace.pdf
https://www.yfs.org.au/wp-content/uploads/2022/08/YFS_Legal_FirstNationsProject_FactSheet_Discrimination_Education.pdf
https://www.yfs.org.au/wp-content/uploads/2022/08/YFS_Legal_FirstNationsProject_FactSheet_Discrimination_Services.pdf
https://www.yfs.org.au/wp-content/uploads/2022/08/YFS_Legal_FirstNationsProject_FactSheet_Discrimination_Services.pdf
https://www.yfs.org.au/wp-content/uploads/2022/08/YFS_Legal_FirstNationsProject_FactSheet_Discrimination_accommodation.pdf
https://www.yfs.org.au/wp-content/uploads/2022/08/YFS_Legal_FirstNationsProject_FactSheet_Discrimination_accommodation.pdf
https://www.yfs.org.au/current-job-opportunities/
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Queensland Government Statistician’s Office, Queensland’s Aboriginal and Torres Strait 
Islander peoples (Report, 2022) https://www.qgso.qld.gov.au/issues/11586/qlds-aboriginal-
torres-strait-islander-population-census-2021-snapshot.pdf. 

 

https://humanrights.gov.au/sites/default/files/2020-10/AHRC_AR_2019-20_Complaint_Stats_FINAL.pdf
https://humanrights.gov.au/sites/default/files/2020-10/AHRC_AR_2019-20_Complaint_Stats_FINAL.pdf
https://www.qhrc.qld.gov.au/__data/assets/pdf_file/0011/19847/QHRC_fact%20sheet_ADA_DiscriminationInGoodsAndServices.pdf
https://www.qhrc.qld.gov.au/__data/assets/pdf_file/0011/19847/QHRC_fact%20sheet_ADA_DiscriminationInGoodsAndServices.pdf
https://www.qhrc.qld.gov.au/__data/assets/pdf_file/0010/19846/QHRC_fact%20sheet_ADA_DiscriminationInEmployment.pdf
https://www.qhrc.qld.gov.au/__data/assets/pdf_file/0010/19846/QHRC_fact%20sheet_ADA_DiscriminationInEmployment.pdf
https://www.qhrc.qld.gov.au/__data/assets/pdf_file/0009/19845/QHRC_fact%20sheet_ADA_DiscriminationInEducation.pdf
https://www.qhrc.qld.gov.au/__data/assets/pdf_file/0009/19845/QHRC_fact%20sheet_ADA_DiscriminationInEducation.pdf
https://www.qhrc.qld.gov.au/__data/assets/pdf_file/0008/19844/QHRC_fact%20sheet_ADA_DiscriminationInAccommodation.pdf
https://www.qhrc.qld.gov.au/__data/assets/pdf_file/0008/19844/QHRC_fact%20sheet_ADA_DiscriminationInAccommodation.pdf
https://www.qhrc.qld.gov.au/__data/assets/pdf_file/0018/36513/Human-Rights-Annual-Report-2020-21-Human-rights-enquiries-and-complaints.pdf
https://www.qhrc.qld.gov.au/__data/assets/pdf_file/0018/36513/Human-Rights-Annual-Report-2020-21-Human-rights-enquiries-and-complaints.pdf
https://www.qgso.qld.gov.au/issues/11586/qlds-aboriginal-torres-strait-islander-population-census-2021-snapshot.pdf
https://www.qgso.qld.gov.au/issues/11586/qlds-aboriginal-torres-strait-islander-population-census-2021-snapshot.pdf
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